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BLUNTSCHLI’S INTERNATIONAL LAW. 


THE universal presence of law among men is the necessary result 
of their social nature. It is impossible to imagine a community 
without rules for its government, and it is equally impossible that 
man should continue to exist except as a member of society. It is 
therefore as natural for him to make laws, to live under them and 
to enforce their precepts, as it is to hunt, to fish, or to cultivate the 
soil. Ifa hundred men and women of diverse origin and culture 
should suddenly find themselves thrown together on a desert 
island, a body of rules would soon come into being to regulate 
their fortuitous society. The intercourse with each other, which 
they could not avoid, and which they would naturally seek, would 
instantly demand laws to define and protect their mutual rights 
and interests. They would indeed be at liberty to determine, to 
some extent, what those laws should be. The customs to grow 
out of their intercourse would depend more or less upon their 
intelligence, their culture, and the antecedents of their best mem- 
bers. But they would not be free to exist without laws, without 
mutual rights and obligations, and without some means to enforce 
them. In this sense all must admit that government is the work 
of the same high power which called the universe into being and 
provides for its continued existence. Mankind cannot exist 
without social organization, and social organization is law. Ubi 
societas ibi jus. 

In the same high necessity the Law of Nations takes its origin. So 
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long as the ancient civilization lasted, there was indeed no interna- 
tional code, for there was no society for it to govern. The States 
of antiquity knew each other only as enemies, and their inter- 
course was mainly that of force. The necessities of war required 
indeed occasional embassies to arrange truces or surrenders ; and, 
accordingly, a code of heraldry and of ambassadorial privilege under 
the protection of religious rites, came gradually into being. But 
of a system of law which conceived of States as the subjects of 
rights and duties, as members of a community of nations, the 
polished and elegant jurisprudence of antiquity furnishes hardly a 
trace. In the same consummate code which still rules the most 
complex relations of life with a wisdom and justice which modern 
culture has hardly been able to improve stand side by side 
the high morality of a completed system of equity jurisprudence, 
and the savage doctrine, that strangers are enemies and that with 
enemies war is eternal. Amid such relations of states there was 
no place for law. But when, from the Christian doctrine of the 
brotherhood of man the inevitable corollary of the brotherhood of 
nations was deduced, a body of law to govern this new community 
followed as an inevitable consequence. It grew slowly at first, 
for the age was technical, and dynastic interests long absorbed the 
cares of statesmen. Scholiasts and commentators denied that 
there could be a law of nations, for where was the superior 
authority to enact it? It was difficult for lawyers to conceive of 
law without a tribunal to enforce it. Princes refused to admit 
that any rules restrained the prerogatives for which they claimed 
divine origin. But philosophy advanced, while commerce spread 
wide her net and science threw down the barriers of time and 
space, until the contact of cabinets and of merchants with the 
most distant lands has grown to be easier and more frequent than 
it was two hundred years ago with their nearest neighbors. And 
while material causes were thus drawing men together, common 
theories of government were preparing them to become harmo- 
nious members of the new society. Feudalism perished, dynastic 
rights declined, freedom of trade and intercourse advanced, 
religious intolerance died out, the interests of the people became 
the avowed object of every measure of State. Every century 
marked the progress of the influence of law upon the intercourse 
of States, and the system of international jurisprudence grew pari 
passu with the advancing intercourse and intelligence of mankind. 
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The Asiatic world at last abandoned its time-honored traditions, 
and advanced to give the hand to the rising system. While 
Turkey, in the West, proclaims that henceforth she adopts the 
maxims of Christian civilization, the oldest government in the East 
sends an American diplomat on a mission of friendship and com- 
merce to every civilized power. And thus the commonwealth of 
nations, the problem of philosophers, and the dream of poets, is 
growing into harmonious, symmetrical, and universal being. To 
frame the laws which shall govern this majestic fabric, to found 
securely the system which shall protect and sustain it, to perpetuate 
and enforce the maxims of justice and equity which can alone 
preserve it, this is the weighty task which lies before the jurist 
of to-day. 

The book of Dr. Bluntschli marks an epoch in the prosecution 
of this important work. The Law of Nations has hitherto been 
embodied in conventions between States, and in the writings of 
commentators, who have labored to deduce from precedent and 
international usage a system of law. Bluntschli has gone a step 
further, and has sought to state this system in the form of an har- 
monious and logical code. To attempt so arduous an undertaking 
required not only thorough and comprehensive learning, but a 
courage not easily daunted. He brought to his task a mature and 
well-balanced mind, ripe and thorough scholarship, and a practical 
familiarity with public questions.. He was born in Zurich, and 
studied under Savigny, Hasse, and Niebuhr. In the politics of 
Switzerland he played a distinguished part, adopting a position as, 
far removed from the dreams of European republicanism as it was 
from the reactionary policy of the ultramontanists. In 1847, he 
was called to the chair of Public and International Law at Munich, 
where he remained until 1861, when he took the place of the dis- 
tinguished Von Mohl, at Heidelberg. He is widely known in 
Europe as a voluminous publicist, and his works on public law are 
held in the highest esteem. The whole of his very industrious and 
scholarly career has been spent in the consideration of questions 
of constitutional and international jurisprudence, and few men 
have ever spoken upon those topics with more weight or authority 
than he. He was therefore eminently fitted for the difficult task 
he has so successfully achieved. It was suggested to him, he tells 
us, by the well-known instructions for the American armies, drawn 
up at the request of Mr. Stanton by Dr. Lieber, to whom the work 
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is dedicated. ‘ Your happy idea,” he says, “ of giving the Amer- 

ican army a brief code which should temper the wild passions of 

warfare with the admonitions of law, first suggested to me this 

attempt to state the principles of the Law of Nations in the form 

of a code, and your letters have encouraged my efforts to accom- 

plish my task.’ This generous acknowledgment accords to Dr. 

Lieber the high distinction which belongs to the pioneer in this 

new and difficult enterprise, while it maintains for America, which 

has adopted him, her wonted place in the front of the reform of | 
public law. 

The topics of the introduction which Dr. Bluntschli affixes to 
his code illustrate the great advance which has been made in 
public law. Slavery, which was the foundation of ancient social 
order, and which rested securely upon the most undoubted maxims 
of the law, is declared to be a violation of the Common Right of 
mankind. Religious freedom is placed under the protection of the 
community of nations. The duty to open her doors to foreigners, 
and to afford them complete protection during their sojourn, is 
imposed upon every civilized power. The liberty of commerce is 
insured by the hard-won doctrine of the freedom of the seas; and 
the inviolability of private property in war, afloat as well as on 
shore, is urgently insisted upon. These modern doctrines have 
only been secured by the severest struggles, and it marks an era 
in international law when they can be safely claimed as charac- 
teristic features of the new code of nations. Bluntschli, indeed, 
_ pushes his zeal for maritime liberty a little far when he claims for 
navigable rivers the same rule which applies to the oceans and seas. 
It is doubtless true that the policy of opening great streams to the 
navigation of all mankind is usually, in a politico-economical view, 
wise and useful. But it seems impossible to deny the full sover- 
eignty of every State over the waters which are wholly within its 
territory, from their source to the sea; and, if this be conceded, 
the right to control their use follows as a matter of course. Be- 
cause the Rhine and the Danube, which flow through various 
countries, have been placed under the protection of the public 
law of Europe, it does not follow that we have no exclusive rights! 
in the Mississippi or the Hudson. “ Why,” he asks, ‘ should foreign 
ships, which have the right to use freely the waters of a river so 
long as it runs through several territories, lose that right when 
those territories are consolidated into one sovereignty?” The 


YIIM 


BLUNTSCHLI’S INTERNATIONAL LAW. 401 


change in circumstances affords the obvious answer. An inter- 
national right of way by necessity, perishes with the exigency 
which created it. And, conceding that a river which has once 
become free can never be closed, —a doctrine which has for itself 
neither reason nor precedent,— is it not pushing an extreme 
rule a great way to apply it to rivers which have never been open 
at all? 

It is not so easy to criticise his argument against the present 
doctrine of maritime capture. In contemplation of the law of na- 
tions, war is a legal proceeding to remedy a wrong. The parties 
are the belligerent States in their corporate capacity. The inhabi- 
tants of the countries at war are also parties to the controversy, in 
their political capacity as citizens or members of the State; but as 
private persons, engaged in agriculture, commerce, or the arts, and 
acquiring and holding property, they are not deemed enemies. 
It is true that this is not the language of the Common Law, but it is 
easy to show that it is the theory of the accepted usages of modern 
warfare. It is lawful to destroy or capture the person or property 
of an enemy, because injuring the enemy is the mode of proceed- 
ing to obtain the desired remedy; but it is now universally held 
that the person and property of non-combatants are under the 
protection of the Law of Nations. Title by capture rests upon 
the fact that the person from whom the property was taken was 
a party to the war, against whom, as such, the remedy is sought ; 
and if it be taken from any person not thus involved in the con- 
troversy, it is a mere international trespass, for which reparation 
is due. An instance of the recognition of this theory is afforded by 
the Treaty of Ghent, in which England agreed to pay damages for 
private property destroyed or carried away during the war of 1812. 
The same distinction was recognized by the Cour de Cassation 
of Paris, where it held that “ the right of conquest affects only the 
property of princes which they hold by virtue of their rank, and 
does not impair their rights in that which they hold as private 
persons.” To this rule, now generally accepted by modern writers, 
there are but two recognized exceptions, — a species of right in rem 
against contraband of war, which rests securely on an obvious 
and reasonable necessity inherent in warfare, and the practice of 
maritime capture. 

That this practice should still subsist, in defiance of reason and 
logic, is easily understood. It enables the great maritime powers 
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to wage a profitable and harassing, though inglorious, warfare 
against States of inferior power on the seas. So long as there 
was a marked inequality in the navies of the great States, the 
stronger powers were naturally reluctant to relinquish the great 
advantage they then enjoyed; but the remarkable progress of 
science in the manufacture of artillery, and the invention of iron- 
clad ships, are fast bringing all nations to a level, and thus 
removing the motive which has so long sustained this anomaly 
in the law. It is almost impossible to state an argument in its 
defence. The property of a merchant stored at the dock and 
ready for shipment is indisputably free from capture ; but the 
same property removed a few feet from the warehouse to the ship 
is as certainly deemed to be lawful prize of war. Mr. Dana very 
ingeniously suggests that this distinction may be explained by the 
fact, that cargoes are merchandise embarked for profit, the capture 
of which coerces the enemy, and which add to his revenues by 
duties and taxes, so that the belligerent government has a prima 
facie interest in them which makes them justly liable to become 
prize of war. But the same argument applies a fortiori to private 
property on land. It would equally coerce the enemy to destroy 
large warehouses of goods and merchandise ; and the prima facie 
interest of government in property as a source of revenue and a 
subject of taxation is clearly greater when it is no longer exposed 
to the perils of the sea, and is thus more certainly within its reach 
as a resource in case of need. The doctrine of maritime capture 
seems then to be utterly indefensible upon any modern theory of 
publiclaw. It levies an international execution upon the property 
of those who are not parties to the proceeding; it is in glaring 
violation of the principles which regulate the contests of States 
upon land; it is repugnant to the spirit of humanity and jus- 
tice which has subdued the ancient violence of war; and, with 
Bluntschli, we cannot doubt that it must soon be repudiated by the 
consent of all civilized powers. 

We have already remarked that Dr. Bluntschli’s book is an 
attempt to create a code of international law. Each proposition is 
stated in the form of positive law, and in clear and concise terms. 
It is divided into brief paragraphs, each of which lays down a rule, 
and is followed by a note explaining, illustrating, and sometimes 
protesting against its doctrine ; for he refrains with singular candor 
and caution, from attempting to abolish well-settled usages which 
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he deems at war with the spirit of the age. To thus state so 
complicated and fragmentary a body of law is a task of the highest 
difficulty, and it has been performed with admirable fidelity and 
accuracy. His legal style is very felicitous, and clothes his topic 
with the same charm with which Wheaton and Dana have in- 
vested it in our own tongue. The single defect which we have 
observed is his failure to cite authorities more freely ; but this 
is a fault common to all German jurists, and belongs rather to 
his school than to himself. It was doubtless his purpose to state 
rather than to debate the law; but the brief specimens of his 
method of discussion, which his preface and his notes have given 
us, create a keen appetite for more. We cannot pass from the 
estimate of the manner in which his book is written without a 
word of praise for its impartial and judicial temper. The most 
subtle temptation which besets a law writer is the opportunity 
which his book affords him to bring out his pet hobbies with effect. 
Dr. Bluntschli has resisted this most captivating of weaknesses 
with Roman firmness. We have arisen from the perusal of his 
book wholly unable to discover any exhibition of bias or national 
prejudice. Apparently without party feeling upon the open points 
of European diplomacy, he writes with an American’ impartiality. 
His code is fully abreast with the progress of the age; but no 
sympathy with movements or tendencies not yet part of the prac- 
tice of States has led him beyond the generally recognized law. 
Insisting with force and strong logic upon subordination of dynas- 
tic to national interests, the right of populations to be consulted in 
regard to changes of sovereignty, and the American doctrine of 
emigration, he deals with questions still fairly open with candor 
and sobriety of judgment. We rise from his book convinced 
that he is an enlightened, safe, and prudent lawgiver. 

The space allowed for this article forbids any attempt to do 
justice to the many striking passages in which this book abounds. 
We take a single chapter only, to illustrate the strength and caution 
with which it deals with difficult questions. There are few topics 
of international law more vexed or more dangerous than that of 
the duties of neutrals, and there are certainly no:e more im- 
portant to the welfare of mankind. After defining neutrality, 
and stating the familiar modifications to which it has been sub- 
jected, Bluntschli proceeds to point out that it is not a question 

of sympathy or of party feeling, but merely of a de facto ab- 
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stinence from all aid to either belligerent in waging the war. It 
is immaterial how warmly a nation may desire the success of 
one party, or how firmly it may intend to remain aloof from hos- 
tilities, for it is a pure question of fact whether neutrality has 
been preserved or not. Neutrals are forbidden to raise troops, to 
allow territory to be used for purposes of war, or to furnish subsi- 
dies to carry it on. If private citizens choose to take part in the 
hostilities, the neutrality of their government is not impaired. The 
private and ordinary traffic in arms and munitions of war is not an 
infringement of neutral duty ; but when this commerce rises to a 
magnitude which denotes a purpose to give succor to one or the 
other party, it is immaterial whether the motive be profit or 
sympathy, or, as is apt to be the case, both, for the fact of a breach of 
neutrality exists. The same rule would govern a loan openly 
sought for war purposes ; but it would be difficult to close the great 
money markets to States seeking to borrow in the ordinary manner, 
merely because they happened to be at war. It is the duty of the 
State, not only to refrain in its corporate capacity from all viola- 
tions of neutral duty, but to enforce the same prohibition upon 
its citizens by its laws, and it is liable to the injured party for 
its failure to do so. The so-called Foreign Enlistment Acts thus 
become topics of the Law of Nations, and are to be judged in the 
light of that system, and if they are inefficient or inoperative it is 
the duty of the State to reform them. "The failure to restrain its 
citizens from breaches of neutrality by efficient legislation is not a 
question of internal policy or of constitutional obligation, but 
an international wrong, for the consequences of which every nation 
must answer. If therefore the territory of a neutral State is used 
by a belligerent power as a base of military or naval operations, a 
storehouse of arms, or a recruiting station, it is no defence to 
the complaint of the other: party that the existing laws are 
powerless and that the Constitution forbids measures of repression 
without such changes in them as it is impossible to obtain. A 
State, as a member of the community of nations, must have proper 
laws to-enable it to perform its duties to other States, and if it has 
them not, indemnity may be demanded, the refusal of which is just 
cause of war. This is of course a very brief and imperfect sketch 
of Bluntchli’s statement of this important topic, but it will serve to 
illustrate the great advance which the Law of Nations has made 
in his work. It is very difficult to believe, as we read his clear 
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and strong propositions as they succeed each other with faultless 
logic, that these plain rules have so recently been the theme of 
bitter controversy. Nor can we refrain from comparing the simple 
and solid method with which he deduces them from conceded 
premises with the ponderous and painful effort with which they 
were evolved through the mists of our diplomatic correspondence 
during the war. The keen stroke of the master severs at a blow 
the trunk which the hacking of many tyros can hardly overcome. 

We had marked for comment several doctrines strikingly appli- 
cable to our late contest, but we have barely space to state them. 
His rule for distinguishing treason and rebellion from civil war 
recalls to Common-Law lawyers St. John’s definition of tempus belli, 
in Rex v. Hampden. “The government,” he says, in note 3 to 
§ 512, “is always prompt to declare those who resist its authority 
traitors and rebels. But when the criminal courts have lost their 
power, and, de facto, war is waged for political ends, criminal law 
is silent, and the parties are in political and military aspects ene- 
mies.” The difference between the motives which lead to war 
and those for which it is afterwards waged has puzzled and con- 
fused many theoretical writers. It was said, for instance, during 
the Rebellion, that a war, commenced to restore the authority of 
the Constitution and the laws, could not be rightfully carried on 
for the abolition of slavery.. The major premise of this doctrine, 
which is of course that war can only be rightfully continued 
until its original purpose is accomplished, is expressly denied by 
Bluntschli. ‘“ War,” he says, “is a remedy for wrongs, not a 
means to political ends; but once begun, it may be used for politi- 
cal purposes, as a compensation for the evils of warfare. The 
ends for which wars are waged are only partly defined by their 
causes. The demands of a State grow with the sacrifices and 
dangers it endures. Victory creates as well restores rights.” § 536. 
This striking and terse statement is a very happy generalization 
of the universal practice of States; and its value, as bringing 
within the sphere of morality a usage which no victor can afford 
to abandon, is apparent to all who recognize the great advantage 
of reducing all customs to the region of law. 

We must refer those who wish to know more of this able book 
to the original, which will soon be brought within the reach of a 
large circle of American readers by a French translation now pre- 
paring in Paris. The chief merit of the work still remains un- 
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mentioned. Bluntschli will be remembered not alone or chiefly 
for his wide learning, his close reasoning, and his great power of 
accurate statement. His highest service to mankind is that he 
has demonstrated the possibility of an international code, and has 
himself led the way in its preparation. The greatest need for 
such an enterprise was the zov oz, the tortoise on which to base 
the fabric. Before a congress of international jurists could assem- 
ble, with any hope of practical results, it was almost indispensably 
necessary that a sketch or outline of the work should be prepared, 
With the field thus laid out before them, it would be comparatively 
easy to divide the labor, to assign to each his part, to discuss and 
debate disputed points, and to advance toward a completed work. 
This great preliminary labor has been done, and it is now for the 
world to improve the precious opportunity. 

We have already shown that the great and increasing intercourse 
of States and nations, the advance of liberal ideas throughout the 
world, and the material progress of mankind, have reached a 
point which demands a systematic and complete body of inter- 
national law. The question now arises how this important work 
should be accomplished. The most obvious and apparently the 
most simple method would be for the governments of all civilized 
powers to unite in a congress to agree upon a code. In the new 
commonwealth the citizens are independent States, from whose 
consent alone the law to govern them can derive its binding force. 
But while this is sufficiently correct in theory, the practical obsta- 
cles which stand in the way of its accomplishment are probably 
insurmountable ; and the condition under which such a congress 
would assemble could not but prove highly unfavorable for the 
production of valuable results. A body composed of representa- 
tives of every foreign office in the world, bound by instructions, 
and responsible to their respective chiefs, would more nearly 
resemble a meeting of creditors and debtors than an assembly of 
lawmakers. Every State has its traditions and its diplomatic 
policy; and each representative would be instructed to protect 
the interest of his own government, and to make the best bargain 
he could. England would bring to the convention high doctrines 
of perpetual allegiance and loose notions of neutral duty. The 
Emperor of the French could not well yield, to a just definition of 
the right of intervention, the policy which he holds so essential to 
the safety of his empire. The representatives of America would 
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be heavily weighted with the defence of that peculiar doctrine of 
“ international retorsion,”’ which has lately lost its most illustrious 
champion by the death of the lamented Theodorus, of Abyssinia ; 
and with the assertion of a right of practical sympathy with strug- 
gling nationalities, which would hardly bear stating in the cold 
phrase of positive law. The vague and misty policy of Russia in 
the East, cloaked as it is in the garb of religious supremacy over 
vast populations not her own, demands for its protection theories 
of good neighborhood, to which the Western powers could hard- 
ly consent. Thus hampered and impeded, the congress could 
hardly expect to arrive at any thing more than agreement upon 
isolated points; and the Law of Nations, as a system, would be as 
far off as ever. Nor can we overlook the grave objections of policy 
which would render the accession of a State to the congress, a 
question of great delicacy and difficulty. The wisest and safest 
statesmen are those who decline to commit themselves before 
their duty requires it. A ruler, like a judge, should deal with 
cases, and not with theories ; and a prudent minister might well 
hesitate to commit his government to rules, to which, as a philoso- 
pher and a jurist, he had given his fullest assent. He who, in the 
present state of the world, would hazard the future international 
relations of his country upon the practical workings of any code, 
however ably drawn or coldly debated, must be wiser or more 
fortunate than the rulers who have hitherto controlled mankind, 
if he is to avoid grave mischief to the State as the result of his 
hardy assumption. 

These reasons afford weighty ground for the opinion that it 
would be neither wise, safe, nor practicable to intrust to an au- 
thorized official congress the task of framing a code. The diffi- 
culties enumerated would, on the other hand, be scarcely felt by a 
body of enlightened and competent private persons. The men most 
fit to codify the Law of Nations are those who know most about it ; 
and, in the present state of learning and of governments, these 
are certainly not the most likely to be found in government employ. 
Every civilized State has among its learned men some who, by long 
study and reflection, have become versed in this large and difficult 
topic ; and these, could they be convened in a congress, would prob- 
ably be able to lay down a body of law which would command the 
substantial assent of all. A system thus impartially framed, resting 
securely on the broad culture and accurate learning of the most 
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competent men of their day, and commended to the intellect and the 
conscience of mankind by the high character and just repute of its 
authors, must in time win its way to the control of the international 
relations of the world. It would not, as we have seen, be wise, or 
probably practicable, to procure for such a code the binding assent 
of States. If it were framed with such a purpose, the knowledge 
that the complete success of the undertaking was to depend upon 
its acceptability to the cabinets of the civilized world might react 
disastrously on the independence of thought, and the impartiality 
toward pending international questions and policies, so indispen- 
sable to such a work. But it would not be too much to expect that 
a code so prudently framed, and resting upon such concurrent 
weight of authority, would in all countries be made part of that 
public education which is fast becoming universal; and that, in 
thus constituting an acknowledged and accepted branch of common 
knowledge throughout the world, it would, by ruling public opinion, 
control all civilized States. 

It remains only to suggest the means of obtaining such a con- 
gress. Representing the advanced learning of the day, it should 
be called by learned men; and who may venture to speak for 
them? Fortunately, while Bluntschli was composing his work, 
a body of reformers in Great Britain were taking the first steps 
toward an international code. Under the leadership of Mr. David 
Dudley Field, the Social Science Congress established a section of 
international law which proposed to prepare a codified statement 
of the Law of Nations, to be submitted to the governments of 
Europe and America for their acceptance. For this purpose they 
associated with themselves several well-known Continental and 
American law writers ; and, adopting a carefully prepared outline, 
distributed to each his part, to be accomplished and reported to a 
meeting to be held next summer. Progress has been made in 
this important work, and hopes are entertained that its labors 
may be finished at the appointed time. It is impossible to fail to 
acknowledge the great weight and importance of this enterprise, 
and the valuable aid which its mere organization, and much more 
its perfected labors, will contribute to the purpose it seeks to accom- 
plish. ,We have already suggested the difficulties which stand in 
the way of the adoption by the governments of our day of a per- 
fected code; but these will in no wise detract from the value of 
the work submitted for their adoption, if the hope of obtaining 
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such adoption is not allowed to affect the work itself. The most 
important defect of this organization is, that it does not embrace 
among its numbers many men whose labors would be most val- 
uable, and whose concurrence most important to the success of 
the great work. England is well represented. America contributes 
Field, one of the most experienced codifiers of our time, and 
Mr. Beach Lawrence, whose stores of learning ought not to be 
wanting to such an enterprise. But Lieber, Halleck, Dana, and 
Sumner, among Americans; and Bluntschli, Kluber, Heffter, Haute- 
feuille, with other Europeans who need not be named here, should 
certainly lend their aid and their fame to an undertaking which 
they have done so much to render possible, and for which they 
possess such brilliant qualifications. It will be easy to invite 
them to attend the approaching congress, and thus to assemble all 
the learning and authority of the day. 

We therefore hail the code of Bluntschli and the Social Science 
Congress as harbingers of the new era of international law. — It 
would be too much, perhaps, to hope at once for a perfect work, 
for universal assent to the result, or for the absence of opposi- 
tion and ridicule. But the task has been begun, and must go on, 
until a mild, harmonious, and enlightened system of international 
jurisprudence shall enfold within its arms the whole circle of the 
civilized world. 


LEGAL QUALIFICATIONS OF REPRESENTATIVES. 


THE LEGAL QUALIFICATIONS OF REPRESENTATIVES, 
TuE recent Congressional canvass in the Fifth District of Massa- 
chusetts, in which two of the candidates were, except for the 
purposes of this election, residents of other sections of the State, 
the one of the Fourth and the other of the Seventh District, gives 
importance to the often mooted question of the expediency of pro- 
viding by statute that the members of the lower house of Congress 
must reside in the districts which they respectively represent. Pre- 
vious to the election in the district named two years before, it was 
apparent that a large majority of its voters favored the return of a 
gentleman who was not one of their number. But by the laws of 
Massachusetts they were prohibited from giving expression to their 


choice, chap. 226, sect. 1, of the Statutes of 1862, being as fol- 
lows: — 


“ For the purpose of electing representatives in the Thirty-eighth Con- 
gress of the United States, and in each subsequent Congress, until otherwise 
provided by law, the Commonwealth shall be divided into ten districts, 
each of which shall elect one representative, being an inhabitant of the 
same, in the manner now provided by law.” 


To evade the statute and gratify the desire of the voters in 
question, a subterfuge was resorted to, and the favored candidate 
was obliged to remove to a town within the limits of the district 
of which it was proposed to make him the representative. 

Whenever it becomes necessary to resort to a “ legal fiction” 
in order to accomplish any purpose, the wisdom of the law which 
it is thus sought to evade becomes at once questionable. And the 
question here arises, Is the law of Massachusetts, which limits the 
voters of the State, in Jooking for a fit person to represent them 
in Congress, to the boundaries of the district in which they hap- 
pen to live, a wise one, especially when we see, from the instance 
cited, that it is sometimes their pleasure to go elsewhere for a 
candidate? A graver question still is suggested, Is the statute in 
question constitutional? Had the legislature any power to enact 
it? If not, then of course it is not obligatory upon the people, 
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and the sooner it is repealed the better. A few obvious arguments, 
taken in connection with the precedents and authorities upon the 
subject, seem conclusively to show that a negative answer is to be 
given to these questions, that for the candidates mentioned to have 
repaired, at an early period of the year, to their summer residences 
by the sea, there to remain until a season when sea-bathing and 
sea-air are not usually numbered among the luxuries, was an 
entirely unnecessary proceeding upon their part; and that if the 
representative elected had never for a day been beyond the sound 
of the factories of Lowell, the House of Representatives, in view of 
its own past action and that of the Senate, would never seriously 
have questioned the validity of his election. 

The Constitution of the United States enumerates certain quali- 
fications as required for a representative. The statute referred to 
prescribes an additional qualification ; namely, residence in the 
district represented. The general question, then, upon which 
the validity of the statute depends, is simply this: Can a State 
superadd qualifications to those specified in the Constitution of 
the United States? This question is one of general interest; for 
the provision requiring residence in the district, as a qualification 
for a representative, is contained in the statutes, not only of Massa- 
chusetts, but also of Vermont, Connecticut, Virginia, and Georgia, 
and possibly of one or two other States, the statutes of which we 
have not had the opportunity to examine. Other qualifications, 
moreover, have been imposed by some of the States. New York 
and Tennessee disqualify members of the legislature for election 
to the United States Senate; Illinois disqualifies judges of the 
Supreme and Circuit Courts of the State for election to the Senate 
or House of Representatives ; Virginia requires the possession of 
a freehold as a condition of eligibility, — the law reading that “ the 
electors shall vote for some discreet and proper person, being a 
freeholder and resident within such district, as a member of the 
House of Representatives of the United States ;” Georgia requires 
the member not only to be an inhabitant of the State, but to have 
been such for three years next preceding his election, and to have 
paid his tax regularly during that time. See Cobb’s Dig. Laws 
Ga., tit. Elections, p. 333. 

The question as to the power of the States to prescribe these 
qualifications has been involved in several contested election cases 
in both houses of Congress, and on each occasion, generally after 
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elaborate discussion, the decision has been virtually in the negative. 
The correctness of these decisions must become apparent from a 
few plain considerations. 

The office of representative in Congress is a United States office, 
as much so as that of President. It was created by the Constitution 
of the United States, and to that must we look for its functions, 
and for the requisites for eligibility to it. Before its creation by 
the Constitution, the people of no State, either directly or through 
the instrumentality of their legislature, had the power to choose 
a representative in Congress, because no such office existed. It 
is not a State office in any sense, and hence the State has no 
authority to fix the terms upon which it is to be filled. It is an 
office the occupant of which is to be elected by the people, or a 
certain portion of the people, of the United States; and to the 
Constitution of the United States, the creator of ‘the office, alone, 
are the people to look for their guide in electing such occupant. 
The representative is a member of the Legislative, one of the three 
great departments of the National Government. He is accordingly 
just as much a national officer as the President, who is at the 
head of another of those departments, the Executive. But a State 
cannot determine the qualifications of the President. For instance, 
as to the matter of residence, which we are considering, if there 
had been a statute of Illinois providing that no citizen of that 
State should be eligible to the presidency unless he resided in 
Chicago, no one would think of questioning the legality of General 
Grant’s election from the fact that his home was in Galena; the 
statute would be treated as nugatory and void, because it would be 
an attempt to legislate upon a matter not within the jurisdiction 
of the State legislature. If the State, then, cannot prescribe the 
qualifications of those who are to constitute the Executive, how 
can it of those who are to constitute the Legislative Department of 
the National Government? If it cannot prohibit its citizens from 
voting for whom they wish for President, provided he have the 
constitutional qualifications, how can it prohibit them from voting 
for whom they wish for representatives, provided they likewise 
vote for men having the constitutional qualifications ? 

The National Government is entirely distinct from the State 
governments. Each looks to its own Constitution alone for guid- 
ance as to the eligibility of its officers. It would be considered an 
unwarranted and absurd exercise of power for Congress to enact 
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that the members of the lower branch of the legislature of a par- 
ticular State should reside in the towns or districts which they 
represented. Is it not equally unwarranted and absurd for the 
legislature of that State to enact that the members of the lower 
branch of Congress, an independent, sovereign body, shall reside 
in the districts they represent? In the language of Senator Foote, 
of Vermont, in his speech in the Senate, March 5, 1856, on the 
Trumbull case, “ the test of qualification for office, State or Na- 
tional, can be prescribed only by the authority under which the 
office itself exists; and that test must be uniform. No State can 
prescribe a rule or standard of qualification for office in any other 
State. Congress can prescribe no rule or standard of qualification 
for office in the States, and for the reason, that they are all distinct 
and independent sovereignties.” 

It would not be contended that it was in the power of a State 
legislature to say that’no person should be postmaster of a town 
in the State, or collector of one of its seaports, unless an inhabi- 
tant of such town or seaport; the offices of postmaster and col- 
lector being United States offices, and the State consequently 
having nothing to do with their qualifications. Can it be any 
more competent for it to say that a representative in Congress of 
a portion of its citizens must reside in the district represented, — 
that being equally a United States office ? 

The power to elect a representative in Congress is conferred 
upon the people by the Constitution of the United States. The 
State legislature did not grant the power, and hence it cannot take 
it away. Can it then limit or diminish it? To concede that a 
State may by statute limit the power by imposing qualifications 
additional to those specified in the Constitution, is in effect to 
concede that it may take away, in part, the power granted by the 
Constitution. What is this power? It is a power in the people, 
directly, without the agency of their State legislature, to elect any 
inhabitant of their State, twenty-five years of age, and seven years 
a citizen of the United States to the national House of Represent- 
atives. If now the legislature steps in and adds a qualification, 
namely, residence in a certain section of the State, this is a 
limitation of the right given by the Constitution; for now the 
citizens have not the right to elect any inhabitant of the State 
twenty-five years of age, and seven years a citizen. They have 


the right only of selecting their representative from that portion 
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of the citizens of the State possessing the constitutional quali- 
fications, who happen to reside in a particular district; before, 
their choice was not limited to this district, but extended to the 
whole. 

The whole district system exists without the authority of the Con- 
stitution of the United States. The Constitution has no provision 
relative to the division of the ‘States into representative districts. 
It does not thus divide each State, and then give to the people of 
each district the right to elect a representative. It instead gives 
to the people of each State the power to elect a number of repre- 
sentatives proportional to the population. For instance, every voter 
in Vermont would, by the Constitution, have the right to vote for 
three representatives, resident anywhere in the State. Now, al- 
though the State legislature may, under the clause of the Con- 
stitution providing that “ the times, places, and manner of holding 
elections for senators and representatives, shall be prescribed in each 
State by the legislature thereof,” for convenience’ sake apportion 
the State into districts, and assign to each a representative, instead 
of having all the representatives to which the State is entitled 
elected on a general ticket to represent the State at large, can the 
legislature deny to the voter in one of these districts the right 
which he before possessed, by the Constitution, of voting for any 
man in the State, having the other constitutional qualifications, 
for his representative ? An individual residing in the Fifth Mas- 
sachusetts District, for example, to recur to the case previously 
alluded to, may prefer a citizen of the Fourth or of the Seventh 
District for his representative. By the Constitution of the United 
States, he has a perfect right to express that preference by his 
vote. Can the State legislature take away this right? In short, 
can a State legislature take away a right conferred upon the people 
by the Constitution of the United States? If it can, then it can 
take away the right of the people to elect a representative at all. 
No one would maintain this. Neither would it be maintained that 
the legislature could assume the power of electing the represent- 
atives to which the State is entitled, because the Constitution 
stipulates that they shall be elected “ by the people of the several 
States.” But if the legislature is allowed to add qualifications, it 
may virtually arrogate to itself this power, because to the qualifi- 
cations enumerated in the Constitution it may append the following: 
* No person shall be chosen a representative in Congress who shall 
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not have been previously nominated by the legislature.” If it has 
the power to prescribe as a qualification residence in the district 
represented, it has the power as well to prescribe a preliminary 
nomination by itself. The proposition that a legislature has the 
power to deprive the people of the right granted by the Constitu- 
tion of electing representatives, we repeat, would be affirmed by 
no one, unless by a secessionist; and yet the proposition that it 
may superadd qualifications amounts to the same thing. For if 
the legislature can say that the representative must not only be an 
inhabitant of the State, as the Constitution provides, but also 
an inhabitant of the district represented, it may say equally that 
he must not only be twenty-five years of age, but also thirty-five. 
If it can do this, it can in effect annul the people’s right of choosing 
a representative, by placing the required age so high that no one 
can be found in the State who has attained it. 

If the constitutional provision is not to be interpreted as enu- 
merating all the qualifications required in a representative, but 
as meaning only that the representative must at least be twenty-five 
years of age, seven years a citizen, and an inhabitant of the State, 
it being left to the State legislatures to extend these restrictions at 
their pleasure, then they may be extended in regard to age or length 
of citizenship as well as in regard to inhabitancy in the State. 
The Constitution allows the voter to select his representative from 
among the class who are inhabitants of the State, seven years 
citizens of the United States, and twenty-five years of age. If the 
legislature is empowered to eliminate from this class of possible 
candidates those who reside outside of the voter’s district, it is 
equally empowered to eliminate those who are under the age of 
one hundred, and it may thus effectually destroy the right of the 
people to elect representatives. Or it might accomplish the same 
thing by affixing a property qualification, making the amount re- 
quired greater than any one in the State is worth. A State might, 
if possessing this power, convert it to partisan purposes, by making 
it available to defeat the popular will in any district which hap- 
pened to contain a majority of voters opposed to the prevailing 
sentiment of the State. If, for instance, a member should be 
offensive, the legislature might enact that no person of the pro- 
fession to which he chanced to belong should be eligible. Or, if 
the State has the power to say that the representative must live 
in his district, it can equally well say that he must live in a par- 
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ticular part of it; then if a member, disliked by the legislature, 
but popular in his district, should happen to live in one county, 
the legislature might enact that the representative of that district 
must live in another county. In the statutes of Maryland, there 
is or was a provision of this character concerning the Baltimore 
District, and this came into discussion in the Barney v. Mc Creery 
case, to which allusion will be hereafter made. If this power had 
been conceded, how easy it would have been twenty years ago, 
when Joshua R. Giddings was so troublesome to the majority in 
Congress, and from the obstinacy of his constituents there seemed 
to be no prospect of getting rid of him, for the legislature of Ohio, 
strongly democratic in those days of course, to have noted Mr. 
Giddings’s county, and then to have passed a law that the repre- 
sentative of that district must live in some other county. Or 
it might have attained the same end without resorting to this 
stratagem, but directly, by enacting that no man of anti-slavery 
principles should be elected to Congress. Ifa State has the power 
to prescribe qualifications at all, it has the power to establish 
a political test like this. Upon the dangers of conceding such a 
power, the opinion of Madison may well be cited. In the debate 
in the convention concerning qualifications, he said, — 


“The qualifications of electors and elected are fundamental articles in a 
republican government, and ought to be fixed by the Constitution. If the 
legislature could regulate those of either, it can by degrees subvert the 
Constitution. A republic may be converted into an aristocracy or oligarchy, 
as well by limiting the number capable of being elected, as the number au- 
thorized to elect. . . . Qualifications founded on artificial distinctions may 
be devised by the stronger, in order to keep out partisans of a weaker 
faction.” See 5 Elliot’s Debates, 404. 


The Constitution provides that, “ Each House shall be judge of 
the elections, returns, and qualifications of its own members.” By 
what is it to judge? It can only be by the Constitution of the 
United States, the instrument to which it owes its existence, and 
by which its powers and duties are defined. In judging of the 
* elections ” and “ returns,” it looks to the Constitution, and finds 
this provision: ‘‘ The times, places, and manner of holding elec- 
tions for senators and representatives shall be prescribed in each 
State by the legislature thereof; but the Congress may at any 
time, by law, make or alter such regulations, except as to the places 
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of choosing senators.” If the election of a member whose seat is 
contested is found to have been held in accordance with the regu- 
lations prescribed by the legislature in virtue of the power thus 
given, or with the regulations as made or altered by Congress 
by law, and the member to have been returned by a majority 
of the legal voters composing his constituency, that is, of 
the electors who have the qualifications requisite for electors 
of the most numerous branch of his State legislature, then he is 
decided to be entitled to his seat as far as the matter of “ elec- 
tions” and “ returns” is concerned. Next, as to qualifications, 
the House recurs to the Constitution, but does not find, as in the 
case of “ the times, places, and manner of holding elections,” that 
the qualifications “ shall be prescribed in each State by the legisla- 
ture thereof,” but it finds those qualifications explicitly set forth in 
the following section: “‘ No person shall be a representative who 
shall not have attained to the age of twenty-five years, and been 
seven years a citizen of the United States, and who shall not, 
when elected, be an inhabitant of that State in which he shall be, 
chosen,” —a provision not referring the matter to the State legis- 
latures, but settling it for itself. If no person shall be a represent- 
ative who shall not have attained to the age of twenty-five years, 
and been seven years a citizen of the United States, and who shall 
not, when elected, be an inhabitant of that State in which he shall 
be chosen, it follows, by a familiar rule of interpretation, that any 
person who has attained to the age of twenty-five years, been seven 
years a citizen of the United States, and who is, at the time of 
his election, an inhabitant of the State in which he shall be 
chosen, may be elected a representative. Mr. Crittenden says, in his 
speech in the Senate, March 5, 1856, on the Trumbull case, “ The 
very enumeration of these qualifications excludes the idea that 
they intended any other qualifications. That is the plain rule of 
ordinary construction.” Senator Foote, of Vermont, in his speech 
on the same case, says, “ It comes within a familiar principle, that 
the enumeration of certain requisites of qualification, or of certain 
disabilities to election, is the negation of all others, and is equiva- 
lent to a positive prohibition of all authority to impose any others.” 
And Judge Story, in his “ Commentaries on the Constitution,” § 625, 
says, “It would seem but fair reasoning upon the plainest princi- 
ples of interpretation, that when the Constitution established cer- 
tain qualifications, as necessary for office, it meant to exclude all 
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others, as prerequisites. From the very nature of such a pro- 
vision, the affirmation of these qualifications would seem to imply 
a negative of all others. ... A power to add new qualifications is 
certainly equivalent to a power to vary them.” 

And finally, Hamilton, in the “ Federalist,” No. 52, speaking of 
the constitutional qualifications, says, ‘‘ Subject to these reasonable 
limitations, the door of this part of the federal government is 
open to merit of every description, whether native or adoptive, 
whether young or old, and without-regard to poverty or wealth, or 
to any particular profession of religious faith.” 

Let us look at one or two other passages in the Constitution 
where the negative form is used, and see if this is not the natural 
interpretation. Article 1, Section 6, Part 2, provides that, “ No 
senator or representative shall, during the time for which he was 
elected, be appointed to any civil office under the authority of the 
United States, which shall have been created, or the emoluments 
whereof shall have been increased, during such time.” Is -there 
any doubt that a senator or representative may, during the time for 
“ which he was elected, be appointed to any civil office under the 
United States which has not been created, or the emoluments of 
which have not been increased during such time? Again, Article 
1, Section 5, Part 4, provides that “ Neither House, during the 
session of Congress, shall, without the consent of the other, ad- 
journ for more than three days,” &c. But either House certainly 
may, with the consent of the other, adjourn for more than three 
days, as is repeatedly done. As to the matter of qualifications, 
Article 2, Section 1, Part 5, provides that ‘“ No person, except a 
natural-born citizen, or a citizen of the United States at the time 
of the adoption of this Constitution, shall be eligible to the office 
of President; neither shall any person be eligible to that office, 
who shall not have attained to the age of thirty-five years, and 
been fourteen years a resident within the United States.” We 
presume no doubts would, from this passage, be raised as to the 
eligibility of any citizen of the United States thirty-five years of 
age, and fourteen years a resident of the country. As to the 
probable reason why the qualifications of members of Congress 
were stated negatively, instead of in the positive form, “ Any per- 
son twenty-five years of age,” &c., “‘ may. be chosen a representa- 
tive,” which, it has been argued, would have been used if it had 
been intended to exclude other qualifications being added by the 
States, we shall presently remark. 
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It may be urged that the right to impose additional qualifications 
is one of the reserved powers of the States. But a power can 
_ only be reserved to the body in which it was originally vested. The 
words of the Constitution in respect to reserved powers are (Art. 
10 of the Amendments), “ The powers not delegated to the United 
States by the Constitution, nor prohibited by it to the States, are 
reserved to the States respectively, or to the people.” That is, the 
powers not delegated to Congress are reserved to the State gov- 
ernments, or to the people at large, irrespective of State lines. 
The power to prescribe additional qualifications as to representa- 
tives has not been delegated to Congress or expressly prohibited 
to the States. It must be reserved, then, either to the States or to 
the people. To which? To the one to which it originally be- 
longed,—this must be the meaning of the alternative. This 
cannot be to the States, because no such power originally belonged 
to them. Says Senator Foote, in the speech above quoted from, 
“Tt cannot, in any sense, be regarded as the exercise of a power 
reserved by the States, for the obvious reason that the power was 
not original in, and never belonged to, the States. It is an ema- 
nation of the Federal Constitution itself.” It can only be reserved 
to the people, for in them the power was primarily lodged, and 
they exercised it in establishing the constitutional qualifications. 
How are they to exercise this reserved power? Not through the 
State governments, but through the medium by which they exer- 
cised it in the first instance; namely, the Constitution of the 
United States. They can amend the Constitution in the way 
therein pointed out. 

It is important that the test of eligibility to any legislative body 
should be uniform and permanent; that in the case of the national 
House of Representatives, members should not be sent from one 
State who, had they lived in another, would have been ineligible ; 
that the subject should not be left to the regulation of the differ- 
ent State legislatures, which might act from caprice and with par- 
tisan motives, establishing an arbitrary standard one year so as to 
shut out an offensive member, and repealing it the next, so that 
the House in deciding upon the validity of the election of one of 
its members would be under the necessity of overhauling the stat- 
utes of the State from which he came, to ascertain what law was 
in force at the time he was chosen, and whether its terms had been 
complied with. In the language of Mr. Findley, of Pennsylvania, 
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chairman of the Committee on Elections which made the report 
in the MeCreery case: ‘* The Constitution is the bond of union be- 
tween the people of the United States; to make this bond com- 
plete, it was necessary that there should be a uniform rule of 
naturalization, and a uniform rule of qualifications for the people’s 
representatives in Congress; both these rules have been estab- 
lished by the Constitution, and it is by the constitutional rule alone 
that Congress can decide on the cases arising under them. If this 
is not the case, Congress have no uniform rule to decide by.”” And 
Mr. Smilie, of the same State, in a speech in favor of the report, 
and of McCreery’s right to his seat, the laws of Maryland to the 
contrary notwithstanding, said that ‘‘ there was a principle in a 
republican government of as much importance as any other, as 
respected the safety of the government, that the qualifications of 
the people elected should be firm, steady, and unalterable.” The 
same idea was enunciated in the following extract from Mr. Crit- 
tenden’s speech on the Trumbull case: “ The object of the Federal 
Constitution was to have a body framed by a uniform rule through- 
out the United States, coming here to constitute this great council 
of the country,...coming here under the same requirements, 
and with the same qualifications and standing here upon a perfect 
and exact equality in all respects to represent the nation justly and 
equally.” 

It is evident that the object of the Constitution, in mentioning 
any qualifications at all for representatives, was that they might be 
uniform throughout the Union. This appears from the fact, that 
no attempt was made in the Constitution to regulate the qualifica- 
tions of voters, but the matter was left entirely to the States. The 
latter subject was attended with difficulties in the convention which 
framed the Constitution, on account of the diverse rules of the dif- 
ferent States in regard to suffrage. In some, it was confined to 
freeholders; in others, a certain amount of personal property 
was essential; in others, it was universal; in others, a certain 
period of residence was required. However desirable uniformity 
might have been, it was impossible to fix upon any rule as to 
suffrage which would not clash with the rules and prejudices 
of some of the States. If it had been made universal, the 
States which required a freehold qualification in voters for mem- 
bers of their legislatures would have been dissatisfied, for it would 
have invested with the right of voting for members of Congress a 
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class whom they considered unfit to vote for representatives in 
their legislatures. If, on the other hand, a freehold qualification 
had been insisted upon, it would have failed to receive the support 
of those State legislatures the members of which owed their elec- 
tion in part to men who would thus be disfranchised. In this 
dilemma, the happy expedient was devised which is expressed in the 
following section : “ The House of Representatives shall be com- 
posed of members chosen every second year by the people of the 
several States, and the electors in each State shall have the qualifi- 
cations requisite for electors of the most numerous branch of the 
State legislature.” — Art. I., Sect. 2, Part 1. 

But when the qualifications, not of voters for representatives, 
but of the representatives themselves, came to be considered, no 
such embarrassment was encountered, because there were not in 
‘the several States any such officials as representatives in Congress, 
* and hence no rules as to qualifications, no prejudices to be ruffled. 
Therefore the Constitution took up the question of qualifications 
and settled it for itself, prescribing the three requisites, as to age, 
length of citizenship, and inhabitancy of the State in part repre- 
sented. If the framers of the Constitution had intended to leave 
the question of qualifications to the States, how easy it would have 
been to insert, ‘The members of the House of Representatives 
from each State shall have the qualifications requisite for members 
of the most numerous branch of the State legislature.” But no: 
the qualifications of members of the legislature in the different 
States were different; and hence, uniformity being desired, the 
questiqn was not left to the decision of the States ; but definitively 
settled, once for all, by the Constitution itself. The very fact, that 
the Constitution has expressly given to the States the power to 
regulate the qualifications of electors of representatives implies 
that it did not intend to confer the same power as to the represent- 
atives themselves. It indicates that the office of representative 
was held to be a national one, all powers as to its regulation rest- 
ing with the national authority. Where a power to make any 
regulation concerning it is delegated by the Constitution to the 
States, as in regard to the qualification of electors and the times, 
places, and manner of holding elections, the inference is unmis- 
takable that such power was not considered to exist inherently in 
them in the absence of such delegation. Hence, a power to make 
any regulations concerning the office, which has not been expressly 
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vested in the States by the Constitution, cannot exist. No power 
to alter or add to the qualifications of representatives has been 
given by the Constitution, either to Congress or to the State legis- 
latures. To attempt such alteration, then, on the part either of Con- 
gress or of a State legislature, is an assumption of unauthorized 
power, and accordingly void. The only way in which the qualifi- 
cations can be changed or added to is by a constitutional amend- 
ment making the changes, or imparting to Congress or the States 
the power to make them. 

In the discussion in the Tenth Congress on the McCreery case, 
John Randolph made a characteristic speech in advocacy of the 
power of the States to make additional qualifications. In the 
denial of the power he saw an attack, full of danger, upon State 
rights, remarking that “ the decision would be but the forerunner 
of a long series of acts abrogating the laws and usages of the 
States.”” It was the same cry which has always been raised when 
any measure has been proposed for the protection of the people, 
or a portion of the people, of the United States, against the usur- 
pations of their State governments. But it cannot be in deroga- 
tion of any right of a State to deny the validity of a law which 
the State had no right to pass. If the State of Kentucky, for 
example, should make a law, or if one had been for years upon its 
statute book, that the Secretary of State of the United States 
should be at least fifty years of age, it would not be any disparage- 
ment of State rights for the President to appoint to the position a 
gentleman of forty, or for Congress by resolution to proclaim his 
right so to do, for the simple reason that no State had any right to 
fix the qualifications of an executive officer of the United States. 
No more can it be justly deemed an infringement of State rights 
to affirm the legality of the election of a representative who, con- 
trary to the law of his State, lives out of the district for which he 
is chosen, because a State has no greater right to fix the qualifica- 
tions of a legislative than of an executive officer of the United 
States. It is the duty of the National Government, not only to 
abstain from encroaching upon the rights of the State governments, 
but to interpose in behalf of the people against encroachments 
upon their rights by the State governments. 

The people have the constitutional right to elect members of 
Congress with certain qualifications. If the State governments 
impose additional ones, they thereby trespass upon and abridge 
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this right of the people, and it is the duty of the National 
Government to protect the people in the enjoyment of their con- 
stitutional right. In doing this, in the case of a representative 
the regularity of whose election is brought in question, the House 
has only to inquire if the people forming his constituency have 
acted according to the conditions upon which the right was 
granted. 

Under a republican form of government, the people have a 
natural right to choose any one they see fit to act as their agent 
in making the laws under which they are to live. When the 
people of the United States formed the General Government they 
had this right. No one could take it away or limit it but them- 
selves. They did limit it in three respects, and this explains the 
negative form in which the qualifications are stated in the Constitu- 
tion, and from which the opponents of the principle here advocated 
have argued that others might be added by the States. They vol- 
untarily imposed upon themselves these restrictions. Assuming 
that without any provision upon the subject they could elect any- 
body, they designated three classes who should not be elected ; 
namely, those under the age of twenty-five, those who have not 
been citizens of the’ United States for seven years, and those who 
are not inhabitants of the State in which the electors live. These 
three classes being especially excepted, the right to elect anybody 
else was retained. It has been maintained, that, if no other quali- 
fications were intended, the clause would have been in this form: 
“Any person may be a representative who shall have attained to 
the age of twenty-five years, and been seven years a citizen of the 
United States, and who shall, when elected, be an inhabitant of 
that State in which he shall be chosen.” But this would have 
been superfluous, because from the very nature of the government, 
in the absence of such a clause, the people would have had the 
right to elect any person belonging to the class thus designated. 
Furthermore, if stated in this form, the object sought, of excluding 
persons under the age of twenty-five, those not yet citizens for the 
term of seven years, and those not inhabitants of the State, would 
not have been attained, because, there being no express prohibition, 
the people would have retained their natural right of electing any- 
body, and hence of electing a person belonging to the classes which 
it was desired to exclude. 

We have expressed the opinion, that, if the voters of a district 
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should elect as a representative a citizen of the State, but not of 
the district, the House of Representatives would admit him, re- 
gardless of any law of his State to the contrary. The precedents, 
without exception, sustain this opinion. Both the Senate and the 
House of Representatives have invariably disregarded all provisions 
of the State constitutions or enactments of the State legislatures 
tending to limit the people or future legislatures in their choice 
respectively of representatives or senators. 

The Constitution of Tennessee, as before remarked, provides 
that no member of the legislature shall be elected to the United 
States Senate ; but John Bell was a member of the legislature, 
and was, while such, elected to the Senate, and took his seat with- 
out question. The Constitution of New York contains a similar 
prohibition ; yet Nathaniel P. Tallmadge, while a State senator, was 
elected to the United States Senate, and served his full term. Mr. 
Seward was a member of the legislature of New York at the time 
of Mr. Tallmadge’s election, and opposed it on the ground that he 
was by this clause of their Constitution ineligible ; but afterwards, 
when Mr. Trumbull’s case came before the Senate, Mr. Seward 
maintained his right to his seat, saying, in reference to his former 
position on the question, “I have only to say, that my mind has 
undergone a change on further examination of the subject.” 

This subject came most prominently before the Senate in the 
discussion upon Mr. Trumbull’s right to his seat, in 1856. That 
gentleman was sworn in as senator from Illinois, in December, 
1855. Mr. Cass presented a protest signed by thirteen senators 
and twenty-nine representatives in the Illinois legislature against 
his admission. Their protest was based on Article 4, Section 10, 
of the Constitution of Illinois, which is as follows : — 


“The judges of the Supreme and Circuit Courts shall not be eligible to 
any other office or public trust of profit in this State or the United States, 
during the term for which they were elected, nor for one year thereafter. 
All votes for either of them for any elective office, except that of judge of 


the Supreme or Circuit Courts, given by the General Assembly, shall be 
void.” 


Mr. Trumbull had been elected judge of the Supreme Court in 
June, 1852, for the term of nine years. He was elected senator in 
February, 1855, having resigned his office as judge some eighteen 
months before. His case came within the rule, as the term for which 
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he was elected would not expire till 1861. The manifest purpose 
of the prohibition was to guard the purity of the judiciary, and 
hence it would seem to be at least as much entitled to the respect 
of the Senate as any conceivable State regulation, in regard to the 
qualifications of senators. And yet it was ignored by the Senate, 
it being decided that Mr. Trumbull was entitled to his seat by a 
vote of thirty-five to eight. The Senate thereby decided that a 
State could not add to the disqualifications enumerated in the 
Constitution, that “No person shall be a senator who has been 
within ten years elected judge of a State court.” 

The same question came up in the House the same session. 
Mr. Trumbull had been chosen a representative previous to his 
election as senator. At the same election, Hon. 8. 8. Marshall 
had been returned from another district of Illinois. Mr. Mar- 
shall had been elected judge of the Circuit Court, in 1851, for 
four years, and had resigned this position only a few months 
previous to his election as representative. The seats of both gen- 
tlemen were contested on the ground of ineligibility arising from 
the prohibitory clause in the State constitution. But the House 
by a large majority declared Mr. Marshall entitled to his seat, 
and Mr. Trumbull’s seat to be vacant, he having resigned upon 
his election to the Senate. 

The earliest case of this kind upon which the House was called 
to act arose in the Ninth Congress. By an act of the legislature 
of Georgia, it was directed that, within twenty-five days after the 
day of election of representatives in Congress, the votes should 
be counted, and that the Governor should thereupon make procla- 
mation of the persons having the greatest number of votes, and 
issue their commissions. At the election for members of the 
Ninth Congress, in one of the districts the votes of three counties 
had not been received at the expiration of the specified period. 
Cowles Mead at that time had 4,438 votes, and Thomas Spalding, 
4,269, and the former received the certificate of election. On 
receiving the votes of the counties mentioned, it appeared that 
Spalding had 4,504, and Mead, 4,465. On these facts, the House 
unseated Mead, by a vote of 68 to 53, and declared Spalding to be 
entitled to his seat by a vote of 66 to 52. 

This was not, to be sure, a direct decision upon the power of 
a State to add qualifications, but it showed the disposition of the 
House to settle for itself all questions as to the claims of its mem- 
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bers to their seats, regardless of State laws. Subsequently, in 
the discussion upon the McCreery case, John Randolph said, with 
reference to this decision, that “ an act of God, the great hurricane, 
rendered it physically impossible to execute the law, and therefore 
it was dispensed with.” It appeared that the delay in sending in 
the votes from the three counties was owing to a tempest which 
flooded the country, swept away the bridges, and rendered the 
roads impassable, — these obstructions not being removed till after 
the expiration of the twenty-five days. But this fact could not 
have influenced the decision of the House, as the Committee on 
Elections refused to admit evidence of the hurricane, the impassa- 
bility of the roads, &c., holding it to be immaterial. 

The McCreery case, to which allusion has been repeatedly made, 
was the most important one that has arisen, in its bearings upon 
the subject before us, undergoing as it did an elaborate discussion, 
at an early period in the history of the Government, and the ques- 
* tion directly involved being the right of a State to legislate in 
regard to the residence of a representative in Congress. The 
facts were these: By an act of the Assembly of Maryland, passed 
in 1802, Baltimore town and county were to constitute the Fifth 
Congressional District, which was to elect two representatives, 
one of whom should be a resident of Baltimore County and the 
other of Baltimore City. At the election in the district for mem- 
bers of the Tenth Congress, Nicholas R. Moore, of Baltimore 
County, had 6,164 votes, the highest number cast, and was elected ; 
so that by the law the other member for the district must come 
from the city. Joshua Barney, of the city, had 2,063, and William 
McCreery, 3,559. There was a doubt as to whether McCreery 
was legally a resident of Baltimore City, and hence his seat was con- 
tested by Barney. After a long and able debate, and one or two 
reports by the Committee on Elections; that committee finally re- 
ported the following: “ Resolved, that William McCreery, having 
the greatest number of votes, and being duly qualified, agreeably 
to the Constitution of the United States, is entitled to his seat in 
this House.” The Committee of the Whole reported this to the 
House, amended by striking out “agreeably to the Constitution 
of the United States,” and the amendment was agreed to by a 
vote of 70 to 37. Mr. Randolph moved as an amendment, “ Re- 
solved, that William McCreery, having the qualifications prescribed 
by the law of Maryland, is entitled to his seat in this House.” 


if 
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This was voted down by 92 to 8. The resolution was finally 
_ worded as follows: “ Resolved, that William McCreery is entitled 
to his seat in this House,” and passed by a vote of 89 to 18. This 
was not a test vote upon the question we are considering, as some 
of those voting in the affirmative believed Mr. McCreery to be 
legally a citizen of Baltimore City, and hence entitled to his seat, 
whether the law of Maryland was regarded or not; but the pre- 
ceding debate was mainly upon the right of Maryland to pass such 
a law, but little being said upon the question as to McCreery’s 
residence in Baltimore; and the weight of opinion was strongly 
against this right, ‘the vote on Randolph’s amendment showing a 
very decided opposition to the principle, that a member’s title to 
his seat depended in any degree upon his having the qualifications 
prescribed by the law of the State from which he came. 

To the extracts already given, we add the following from the 
opinions of eminent statesmen and jurists’ upon the subject under 
discussion. Mr. Crittenden, in his speech in the Senate, March 3, 
1856, on the Trumbull case says, — 


“The whole object of the Constitution of the United States could not 
be more completely subverted by eradicating from the Constitution the 
positive qualifications which it requires, than it would be in substance, and 
virtually, by superadding qualifications. If the Constitution has not thought 
proper to make further qualifications, what is the reason of it? It is be- 
cause its framers did not desire any other to be made. Did they intend 
carefully to make these qualifications, and then leave it to the States to 
make any which, according to their casual will, or wish, or caprice, they 
might, fram time to time, make?” 


Senator Foote, of Vermont, in his speech on the same question, 
says, — 


“ A State, either by legislative enactment or by provision of its organic 
law, has nothing to do with defining the tenure of office, the duties, powers, 
or jurisdiction of office, or the qualifications for office, of any Federal 
officer, whose functions are all created, regulated, and controlled by the 
Federal Government. . . . The eligibility of a person to any office 
must be determined by the Constitution or the law under which the office 
was created, and by which its jurisdiction and powers and duties are regu- 
lated and controlled. The eligibility of a State officer must be determined 
by the Constitution and laws of the State; and so, too, must the eligibility 
of a United States officer be determined by the Constitution and laws of 
the United States. The one cannot interfere in any case with the qualifi- 
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cations for office in the other, any more than can one independent State or 
government interfere with the qualifications for office in any other inde- 
pendent State or government. . . . The power to add to, implies the power 
to take from, the prescribed tests of qualification; and the power to do 
either, implies the power to abolish altogether.” 


And Mr. Seward, in a speech on the same occasion, remarks 
that, — 


“ Upon this subject I suppose there is an entire agreement of opinion 
everywhere, that the Constitution of the United States is the supreme law 


in regard to the qualifications of senators.” e 


These speeches were all made upon the question as affecting 
members of the Senate. The case is still stronger in regard to 
representatives. For, if a State cannot add qualifications for a 
senator, a fortiori it cannot for a representative ; because a senator 
represents a State, and hence may in a sense be called a State 
officer, which a representative cannot be, since he represents the 
people. 

Chancellor Kent, in the first volume of his Commentaries, 
makes the following observation in a note upon page 228 : — 


“The question whether the individual States can superadd to or vary 
the qualifications prescribed to the representative by the Constitution of the 
United States, is examined in Mr. Justice Story's Commentaries, Vol. II. 
pp. 99-103. But the objections to the existence of any such power appear 
to me to be too palpable and weighty to admit of any discussion.” 


The following opinions bear directly upon the question as to the 
right of a State to forbid the people of a district to elect a non- 
resident as their representative. Mr. Alston, of North Carolina, 
in a speech upon the McCreery case, Nov. 13, 1807, said he had 
always believed, that had the people of one district chosen to 
elect a man from another district, possessing other qualifications 
as required by the Constitution, he would be entitled to his seat. 
Josiah Quincy, in a speech in the House, upon the same occasion, 
said, — 

“The power of dividing the State into districts for the election of 
representatives was within the authority of the States; but when they 
said they should be residents in those districts, they exceeded their consti- 
tutional authority. Such a law, so far as it could operate on the people, 
was no more than a recommendation to them, from the sovereignty of a 
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State, that they should choose a representative resident within their own 
particular district. But if the people choose to elect an individual in 
every other respect qualified, out of any other part of the State, in making 
that choice they would exercise no more than their right.” 


And, finally, we make the following citation from Judge seer si 8 
Commentaries on the Constitution, § 629: — 


“In regard to the power of a State to prescribe the qualification of in- 
habitancy or residence in a district, as an additional qualification, there is 
this forcible reason for denying it, that it is undertaking to act upon the 
very qualification prescribed by the Constitution as to inhabitancy in the 
State, and abridging its operation. It is precisely the same exercise of 
power on the part of the States, as if they should prescribe that a repre- 
sentative should be forty years of age, and a citizen for ten years. In 
each case, the very qualification fixed by the Constitution is completely 
evaded and indirectly abolished.” 


MISREPRESENTATIONS. 


MISREPRESENTATIONS. 


Cornroot v. FowKeE. 


In 1789, the Court of King’s Bench decided that an action on the 
case in the nature of deceit would lie against a person who had 
made a false representation with intent to defraud the plaintiff, 
and whereby he had suffered damage. Pasley vy. Freeman} In 
1801, the same court decided that an action would not lie upon 
similar false representations, if they were made bona fide, with a 
belief in their truth. Haycraft v. Creasy.2. Mr. Justice Grose dis- 
sented in the first case, and Lord Kenyon in the last; but the 
cases, except for a short period in the same court which decided 
them, when Haycraft v. Creasy was not followed, have been re- 
ceived as the settled law, with singular unanimity on both sides 
of the Atlantic, and are now almost universally recognized as the 
leading authorities on the subject. Foster v. Charles,’ Polhill v. 
Walter, Wilde v. Gibson? Russell vy. Clark,’ Lord vy. Goddard, 
Young v. Covell Tryon vy. Whitmarsh® 

These authorities established the principle, that while a fraudu- 
lent intent was essential to the action, yet the fact that the party 
making the representation knew it was untrue, was proof of fraud. 
“ A recommendation known at the time to be untrue,” says Chief 
Justice Marshall, in Russell v. Clark, “ would be deemed fraudu- 
lent ;”’ but ‘ where the communication is honestly made, and the 
party making it has no interest in the transaction, he has never 
been declared to be responsible for its actual verity.” 

Such was the state of the law when the famous case of Cornfoot 
v. Fowke,” arose in the Court of Exchequer. No modern case has 
been so severely criticised. Lord Chief Baron Abinger dissented 
at the time; Lord Denman and the Queen’s Bench denied the cor- 
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5 1 H.L. Cas. 633, by Lord Campbell. 6 7 Cranch, 92. 
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rectness of the decision almost immediately after; and the case 
has been questioned by such high authorities in the law as John 
William Smith,! Chancellor Kent,? Lord Campbell,’ and Lord St. 
Leonards.* 

The case was decided in 1840. It was an action of assumpsit 
upon a written agreement to take a ready-furnished house. Plea, 
that the plaintiff caused and procured the defendant to enter into 
the agreement by means of fraud, covin, and misrepresentation of 
the plaintiff and others in collusion with him. At the trial before 
Lord Abinger, it appeared that the defendant applied to Clarke, a 
house agent, for a house, and this one was shown to him. The 
defendant asked Clarke if there was “any thing objectionable 
about the house;” to which Clarke answered, “ Nothing what- 
ever,” and the agreement in suit was signed. It afterwards turned 
out that the adjoining house was a brothel of the worst descrip- 
tion, in consequence of which people were leaving the neighbor- 
hood, and for this reason the defendant refused to fulfil the 
agreement. It further appeared that at the time of the agree- 
ment, the plaintiff knew of the fact of the brothel, but his agent 
did not. The learned Chief Baron left it to the jury to say 
whether the nuisance formed a solid objection to the house; and 
instructed them that if so, and if, when the defendant used the 
expression “ about the house,’ Clarke could not have understood 
him in any other sense than “ to the house,” they must find a ver- 
dict for the defendant. He further instructed them, that although 
an agent could not bind his principal beyond the scope of his 
authority, it did not follow that the principal could enforce a con- 
tract procured by the false representations of his agent, and that 
the representations of the agent must have the same effect as if 
made by the plaintiff himself. The jury answered both questions 
in favor of the defendant, and found a verdict for him accord- 
ingly. 

This verdict was set aside after elaborate argument in bank, by 
the judgments of Barons Parke (Lord Wensleydale), Alderson, 
and Rolfe (Lord Cranworth), against the dissenting judgment of 
the Lord Chief Baron. 

Rolfe, B., put his decision on the power of the agent “ to affect 


1 Smith’s Mere. Law (5th ed.), 166, 167. 2 2 Kent, Com. (6th ed.) 621, note. 
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his principal by a representation collateral to the contract. To do 
this,” said he, “ it is essential” “ to bring home fraud to the prin- 
cipal.” —* All the facts are consistent with the hypothesis that 
the plaintiff innocently gave no directions whatever on the subject, 
supposing that the intended tenant would make the necessary in- 
quiries for himself.” He cited Sir Vicary Gibbs’s judgment in 
Pickering v. Dowson} 

Alderson, B., said, “‘ The parties have entered into an agreement 
which is in writing, and to the terms of which nothing can be 
added, and from which nothing can be subtracted ;” and fraud 
must be proved to avoid the contract. ‘ Here the representation, 
though false, was believed by the agent to be true. He therefore, 
if the case stopped here, has been guilty of no fraud ;” and upon 
the question of whether the knowledge of the principal made the 
representation fraudulent, he said, “I think it impossible to 
sustain a charge of fraud when neither principal nor agent has 
committed any: the principal, because though he knew the fact was 
not cognizant of the misrepresentation being made, nor even 
directed the agent to make it; and the agent, because though he 
made a misrepresentation, yet he did not know it to be one at the 
time he made it, but gave his answer bona fide.” 

Parke, B., said, ‘It is not enough to support the plea that the 
representation is untrue; it must be proved to have been fraudu- 
lently made. As this representation is not embodied in the con- 
tract itself, the contract cannot be affected unless it be a fraudulent 
representation, and that is the principle on which the plea is 
founded.” —* Each person is innocent because the plaintiff makes 
no false representation, and the agent, though he makes one, does 
not know it to be false; and it seems to me to be an untenable 
proposition, that if each be innocent the act of either or both can 
be a fraud. No case could be found in which such a principle was 
laid down as was admitted in the course of the argument.” If the 
plaintiff intentionally employed an ignorant agent, it would be 
fraud. 

In the view which this learned judge took, he did not consider 
it necessary to enter into the question of the powers of the 
agent. 

Lord Abinger, C.B., cited cases to show that concealment of the 
truth and assertion of a fact about which the party knew nothing, 
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was fraud.! He likewise quoted from his favorite Cicero De Officiis, 
to show that it was the duty of the principal to disclose the exist- 
ence of the nuisance to his agent; and strongly contended that 
the fraud which would avoid a contract was legal fraud and not 
moral fraud. “It is not,’ said he, “ correct to suppose that the 
legal definition of fraud and covin necessarily includes any degree 
of moral turpitude.” —‘“ The warranty of a fact which does not 
exist, or the representation of a material fact contrary to the truth, 
are both said in the language of the law to be fraudulent, although 
the party making them suppose them to be correct.” There was 
not an entire absence of moral turpitude in the agent, even upon 
the presumption that he was wholly ignorant of the matter. 
“ Nothing can be more plain than that the principal, though not 
bound by the representation of his agent, cannot take advantage 
of a contract made under the false representation of an agent, 
whether that agent was authorized by him or not to make such 
representation.’ It does not follow because the plainiiff was not 
bound by the representation of the agent, even if made without 
authority, that “‘ he is therefore entitled to bind another man to a 
contract obtained by the false representation of that agent. It is 
one thing to say that he may avoid a contract, if his agent, with- 
out his authority has inserted a warranty in the contract; and 
another to say that he may enforce a contract obtained by means 
of a false representation made by his agent because the agent had 
no authority.” 

In respect to Lord Abinger’s judgment, we think we are justi- 
fied in saying that it is hardly worthy of that very eminent person. 
His lordship’s comments upon the obligation which the plaintiff 
was under to disclose the existence of the nuisance, and upon what 
degree of deception would constitute fraud, were entirely irrelevant. 
They were very proper elements to be considered by the jury in 
deciding whether there had not been a fraudulent concealment of 
the truth ; but, under the instructions at Nisi Prius, the question 
of fraud or bad faith was not submitted to the jury, and, as the 
case presented itself to the court, it was not open for decision. 
Positive, too, as the learned judge was in respect to what consti- 
tutes legal fraud, he cited no authorities which at all sustain his 
position. 

One other remark should be made about this case, and that is 
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that there is a very general impression that it was decided on a 
question of pleading. This is favored by the form of the marginal 
note, and, probably, misled by this, Lord Cranworth, in National 
Exchange Company v. Drew} stated the fact to be so. Mr. Jus- 
tice Willes, too, in Barwick v. English Joint Stock Bank,* said, “1 
should be sorry to have it supposed that Cornfoot v. Fowke turned 
upon any thing but a point of pleading.”” Now none of the learned 
judges, except Baron Parke, made the slightest allusion to the 
pleadings, and his remark concerning the plea cannot bear the 
construction which the learned reporters and others seem to have 
put upon it. In cases of insurance, where a misrepresentation, 
although made in entire good faith, will avoid the policy, it is per- 
fectly well settled that a plea alleging false and fraudulent repre- 
sentations is supported by evidence showing false representations, 
not fraudulent. Anderson v. Thornton’ Lewis v. Eagle Insurance 
Company. Baron Parke, in delivering the judgment of the court 
in the first-named case, said, “ It is well established, that if, after 
striking out allegations in a plea, that which is the material part 
be left, the plea is good, and the defendant sustains it by proving 
that part.”” When this learned judge therefore said in Cornfoot 
v. Fowke, that the evidence did not support the plea, he was criti- 
cising the evidence and not the pleadings. 

In Fuller vy. Wilson> which arose in the Court of Queen’s 
Bench, in 1842, the Court denied the correctness of the decision 
of Cornfoot v. Fowke. The case was an action in the nature of 
deceit for a false representation, and the question was whether it 
was necessary to prove moral fraud. The judges held not, and 
Lord Denman, who delivered their unanimous judgment, after 
intimating an opinion that upon the facts in Cornfoot v. Fowke, 
moral fraud might have been inferred, said that “‘ whether there 
was moral fraud or not, if the purchaser was actually deceived in 
his bargain, the law will relieve him from it. We think the prin- 
cipal and his agent are for this purpose completely identified, and 
that the question is not what was passing in the mind of either, 
but whether the purchaser was in fact deceived by them or either 
of them.”’¢ 


1 2 Macq. 103. 2 Law Rep. 2 Ex. 262. 3 8 Exch. 427, 428. 

4 10 Gray, 513, 514. 5 3Q.B. 59. 
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Wilson v. Fuller, 3 Q. B. 1009. 
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In the same year, the case of Moens v. Heyworth! came before 
the Court of Exchequer. The learned judges were divided in 
opinion as they were in Cornfoot v. Fowke. 

Lord Abinger said, ‘‘ The fraud which vitiates a contract and 
gives the party a right to recover does not in all cases necessarily 
imply moral turpitude. There may be a misrepresentation as to 
the facts stated in the contract, all the circumstances in which the 
party may believe to be true. In policies of insurance, for instance, 
if an insurer makes a misrepresentation, it vitiates the contract. 
Such contracts are, it is true, of a peculiar nature, and have rela- 
tion as well to the rights of the parties as the event. In the case 
of a contract for the sale of a public house, if the seller represent 
by mistake that the house realized more than in fact it did, he 
would be defrauding the purchaser and deceiving him; but that 
might arise from his not having kept proper books, or from non- 
attendance to his affairs; yet as soon as the other party discovers 
it, an action may be maintained for the loss consequent upon such 
misrepresentation, inasmuch as he was thereby induced to give 
more than the house was worth.” 

Parke, B., again asserted that to give a right of action it was 
“essential that there should be moral fraud, and indeed all the 
cases show it, though the word legal fraud is used. That is a 
description of fraud not of so grave and serious a character; that 
is to say, a representation made without any private benefit to 
the party making it. The case of a policy of insurance does not 
appear to me to be analogous to the present; those instruments 
are made on an implied contract between the parties that every 
thing known to the assured should be disclosed by them. That is 
the basis on which the contract proceeds ; and it is material to see 
that it is not obtained by means of untrue representation or con- 
cealment in any respect.” 

Alderson, B.: ‘1 consider that if a person makes a representa- 
tion or takes an oath of that which is true, if he intends that the 
party to whom the representation is made should not believe it to 
be true, that is a false representation; and so he who takes an 
oath in one sense, knowing it to be administered to him in another, 
takes it falsely. This may be illustrated by an anecdote of a very 
eminent ambassador, Sir Henry Wotton, who, when he was asked 
what advice he would give to a young diplomatist going to a foreign 
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court, said, ‘I have found it best always to tell the truth, as they 
will never believe any thing an ambassador says, so you are 
sure to deceive them.’ Now, Sir Henry Wotton meant that he 
should tell a lie. This, no doubt, was only said as a witticism, but 
it illustrates my meaning.”’! 

It will be perceived that the interesting question involved in 
this distressing conflict of authority presents itself in three ways: 
1. Whether an action for deceit will lie, without proof of moral 
fraud ; 2. Whether false representations made in good faith, can 
be pleaded in answer to an action on a contract ; and, 3. Whether 
a principal and his agent are in the law so identified, that, in the 
absence of all bad faith, the former is affected by a representation 
made by the latter, where he knows the fact to be otherwise, the 
same as he would be by a fraudulent representation made by him- 
self or by an agent. 

1. The first of these three propositions is now settled in the 
negative, and the doctrine laid down in Fuller vy. Wilson, as was 
afterwards admitted by Lord Denman, is not law. Chief Justice 
Marshall, in Russell v. Clark, seems to have been inclined to con- 
fine the doctrine of Haycraft v. Creasy within narrower limits. 
** Where the communication is honestly made, and the party mak- 
ing it has no interest in the transaction,” is his language. But in 
the more recent case of Lord v. Goddard, Mr. Justice Catron, 
in delivering the judgment of the same court, distinctly says, 
“The gist of the action is fraud in the defendants and damage to 
the plaintiff. Fraud means an intention to deceive.” And we do 
not find that the distinction which seems to have been in Chief 
Justice Marshall’s mind, has been elsewhere noticed. The ap- 
proval of so great an authority as he, may have been the reason why 
Haycraft v. Creasy was more generally and speedily acquiesced in 
in the United States than in England, and it must be remembered 
that Lord Kenyon, although not inclined to introduce the doctrines 
of equity into the common law, dissented in that case, and thought 
the action maintainable. 

Two cases, following soon after those we have stated, settled the 
law in England, in accordance with Haycraft v. Oreasy, and 
almost the whole current of American authorities. In 1843, the 
ease of Evans v. Collins, arose in the Court of Queen’s Bench. 


1 See also Taylor v. Ashton, 11 M. & W. 401. 2 7 Cranch, 92. 
3 18 How. 198. 45Q.B. 804. 
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It was an action by a sheriff against an attorney to recover dam- 
ages for falsely representing a certain person to be the man against 
whom the defendant had sued out a ca. sa., and had so induced the 
plaintiff to take the wrong man into custody, and thereby be liable 
in damages. The jury, in their verdict, negatived expressly all 
fraud or moral turpitude. The court held that the action would 
lie. Lord Denman cited the case of Humphreys v. Pratt, in the 
House of Lords, which was very similar, but in which Lords Ten- 
terden and Wynford had given no reason for their decision. He 
further placed the decision upon the ground, that where one of two 
innocent parties must suffer damage, he who caused the damage 
ought to bear it; and that therefore the defendant was liable for 
his misrepresentation. This judgment was reversed in the Ex- 
chequer Chamber by the unanimous judgment of Chief Justice 
Tindal, Justices Coltman, Erskine, and Maule, and Barons Parke, 
Alderson, Gurney, and Rolfe. These eminent judges held that 
“fraud must concur with the false statement in order to give a 
ground of action.” Humphreys v. Pratt was sustained on the 
ground, that there the execution creditor had made the sheriff 
his mandatory or agent, and was therefore bound to indemnify 
him.? The same explanation of the case had been made previously 
by Mr. Justice Dewey, in Stone v. Denny, in the Supreme Judicial 
Court of Massachusetts. 

The law as laid down in Collins v. Evans was again affirmed by 
the Exchequer Chamber, speaking through Chief Justice Tindal, 
in Ormrod vy. Huth* and was expressly acquiesced in by Lord 
Denman and the Queen’s Bench in 1846, in Barley v. Walford} 
and the question was thus finally set at rest. 

From the emphatic manner in which all courts now hold that 
an intention to deceive is the gist of an action for deceit, it is 
clear that if Fowke had sued Cornfoot for the misrepresentation 
of his agent, the knowledge of the principal and the representa- 
tion of the agent could not be so identified as to constitute a 
legal fraud, which would have maintained the action. The case 
would lack the essential ingredient of moral turpitude. 

2. We therefore come to the second point raised by our subject ; 
and that is, whether innocent misrepresentations, although not 


1 6 Bligh, N. R. 154; s.c. 2 Dow & Clark, 288. 
2 Collins v. Evans, 5 Q. B. 820. 3 4 Met. 160. 414 M. & W. 650. 
5 9 Q. B. 197; and see Childers v. Wooler, 2 El. & El. 287. 
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actionable, can be pleaded in answer to actions ex contractu. Lord 
Campbell intimated that there is such a distinction, when, during 
the argument of Wilde v. Gibson, in the House of Lords,! he said 
that, “‘ in an action upon contract, the representation of an agent is 
the representation of the principal; but, in an action on the case 
for deceit, the misrepresentation or concealment must be proved 
against the principal.” So far as this distinction relates to agency, 
it will be considered hereafter. 

The law in regard to sales is perfectly well established. To 
sustain the defence, there must be proof of either fraud or war- 
ranty. And the case of Chandelor v. Lopus? in which it was 
decided that representations by a vendor not fraudulent nor 
amounting to a warranty, did not-avoid the contract, has only 
been questioned upon the point whether the representations there- 
in made did not amount to a warranty, and not upon the principle 
of law involved. The maxim caveat emptor, upon which it is 
founded, has been applied in many cases of quite as much hard- 
ship as Cornfoot v. Fowke.! 

The case of Foss v. Richardson} in Massachusetts, was an action 
to recover back the purchase-money of a patent-right. The de- 
fendants conveyed to the plaintiff by deed, Jones’s patent-right 
for an elastic horseshoe, and it appeared that at the time of the 
sale they exhibited to him a particular kind of horseshoe, which 
the jury found not to be included in Jones’s patent, and which did 
not appear to have been patented at all; and represented that 
that was the kind of horseshoe which the specifications of the 
patent described. Mr. Justice Hoar, in delivering the judgment 
of the court, says, ‘‘ Upon this precise statement of the case, we 
think it clear that the plaintiff could not maintain the action in 
the absence of fraud or warranty, and that the jury should have 
been so instructed. The contract was in writing. It purported 
to convey, and did convey, for a consideration named, a certain 
interest in Jones’s patent, which was a thing in itself a matter of 
record. It would not be competent to show by parol that it con- 
veyed or was intended to convey any thing else; or that Jones’s 


1.1 HLL. Cas. 615. 2 Cro. Jac. 4; s.c. 1 Smith’s L. C. 238. 

3 2 Kent, Com. (6th ed.) 479, note; Stone v. Denny, 4 Met. 155, 156; Met. Con. 
81, 832; 2 Amer. Law Rev. 636. 

4 The cases are collected in tho to Chander Lopus, 1 Smith’s L. C. (6th 
Amer. ed.) 238. 

5 16 Gray, 303. 
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patent embraced in the contemplation of the parties any other 
invention or article than that which it did in fact include and 
describe.” 

Still more directly in point is the Massachusetts case of Page 
v. Bent It was an action on a promissory-note, and also on 
account for goods sold. The defendants pleaded a release, which 
the plaintiffs sought to avoid on the ground that it was procured 
by false and fraudulent representations. Mr. Justice Wilde, at 
Nisi Prius, and the court in bank, held that, in order to avoid the 
release, it was incumbent on the plaintiffs to show that the repre- 
sentations were fraudulent as well as false. In commenting upon 
some of the evidence, Chief Justice Shaw said, “‘ As to the amount 
of the stock in trade, it was matter of estimate and judgment, if 
not to be considered as a statement from their books; and in 
either aspect could only be considered as evidence to be left to a 
jury, as proof of actual fraudulent intent, and without proof of such 
intent could not avoid the release.” This case is hardly reconcil- 
able with the one put as an illustration by Lord Abinger, in Moens 
v. Heyworth, in regard to the public house. 

And so in the later case of King v. Eagle Mills,’ in the same 
court, Chief Justice Bigelow said, “* There can be no doubt that a 
vendee may rescind a contract for the sale of chattels, and refuse 
to receive or accept them, if the vendor has been guilty of deceit 
in inducing the former to enter into the bargain. But to maintain 
a defence to an action for the price of goods on this ground, the 
same facts must be proved which would be necessary to maintain 
an action for deceit in the sale of goods.” And Chancellor 
Kent, in his last edition of his Commentaries, seemed to think 
that recent cases had carried the law of implied warranty too far ; 
and says, “The maxim caveat emptor, and that other maxim, 
vigilantibus et non dormientibus jura subveniunt, when discreetly 
applied as in the English law, are replete with sound and practical 
wisdom.”’* Chief Justice Gibson was of the like opinion, and in 
McFarland vy. Newman,’ in delivering the judgment of the Supreme 


1 2 Met. 871. 2 10 Allen, 548. 

8 s.p. McDonald v. Trafton, 15 Maine, 225. “It would now appear to be well settled 
that legal without moral fraud will not generally invalidate a contract.” Chitty on 
Cont., 8th ed., by Russell, 629. 

4 2 Kent, Com. (6th ed.) 479 note, 487 note. 

5 9 Watts, 57. 
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Court of Pennsylvania, he criticised the modern doctrine with his 
accustomed keenness. He said, “ A positive assertion of what he 
[the vendor] knew not to be true or false, is as unconscionable, 
and might be as injurious, as an intentional fraud; and what is 
the vendee’s remedy where the scienter cannot be proved? The 
fallacy of the question is in assuming that he ought to have any 
remedy at all. The relation of buyer and seller, unlike that of 
trustee and cestui que trust, attorney and client, or guardian and 
ward, is not a confidential one ; and if the buyer, instead of exact- 
ing an explicit warranty, chooses to rely on the bare opinion of 
one who knows no more about the matter than he does himself, 
he has himself to blame for it. If he will buy on the seller’s 
responsibility, let him evince it by. demanding the proper security ; 
else let him be taken to have bought on his own. He who is so 
simple as to contract without a specification of the terms, is not a 
fit subject of judicial guardianship. Reposing no confidence in 
each other, and dealing at arm’s length, no more should be required 
of parties to a sale than to use no falsehood ; and to require more 
of them, would put a stop to commerce itself in driving every one 
out of it by the terrors of endless litigation. Yet such would 
be the tendency of the civil-law scion which the judges have been 
laboring to engraft on the common-law stock.” 

Looking at the question in the light of principle, we think it 
apparent, that to hold that a written contract can be avoided on 
the ground of oral misrepresentations, in the absence of fraud 
or warranty, is a dangerous innovation on the ordinary rules of 
evidence, and which in other cases courts are inclined to apply 
more strictly, rather than to relax them. Lord Eldon doubted the 
wisdom of the decision in Pasley v. Freeman, and that case 
made it necessary to enact an additional section to the Statute of 
Frauds. In the analogous case of a guaranty, the concealment 
of material facts will not vitiate it, unless fraudulent.? 

We have quoted the conflicting assertions of Lord Abinger and 
Baron Parke, in regard to the applicability to cases like Cornfoot 
v. Fowke, of the doctrine of representations in contracts of in-, 
surance ; and it is an interesting question whether the law of 
insurance is founded on the general principle contended for by 


1 Hamilton vy. Watson, 12 Cl. & Fin. 109; North British Insurance Company v. Lloyd, 
10 Exch. 523; Deshon v. Dyer, 4 Allen, 128. 
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Lord Abinger, and applicable to all contracts, or upon another 
and different principle, wholly distinguishable from the subject we 
are discussing, although the distinction may be narrow and some- 
what technical. We think this latter is the case, and that Baron 
Parke’s view of the peculiarity of the law of insurance was correct. 
The distinction turns upon the elementary principle, that in all 
contracts it is essential that there should be a meeting of minds; 
that the parties should be contracting about the same subject- 
matter. ‘* Where,” says Mr. Justice Metcalf, “a mistake occurs 
respecting the identity of the subject of the agreement, assent is 
not given, and the contract of course is void ; as where a contract 
was for lime in casks, and the casks were found to contain sand 
and stone.”! Cum in corpore dissentitur, apparet nullam esse 
acceptionem. 

Now, in insurance, the representations are not admitted for the 
purpose of contradicting the written contract, but to show the sub- 
ject-matter to which it was intended to apply. In ordinary lan- 
guage, it is somewhat loosely said, that a ship or building is 
insured ; but, speaking more exactly, the subject of the contract 
is a certain risk, and facts in the knowledge of the assured, but 
not of the underwriter, may make the risk about which the former 
is negotiating as distinct from the one in the mind of the latter, 
as Whiteacre is distinct from Blackacre. And thus the doctrine 
was early explained by Lord Mansfield, in the leading case of 
Curter v. Boehm? “If,” said that great magistrate, ‘* a conceal- 
ment happens, without any fraudulent intention, by mistake of the 
principal or his agent, still the policy is void, because the risk which 
is run is not that which the underwriter intended.” And so in the 
recent case of Kimball vy. A2tna Insurance Company, Mr. Justice 
Gray, in delivering the judgment of the Supreme Court of Massa- 
chusetts, said, “‘ Representations of fact existing at the time of 
the execution of the policy need not be inserted in it; for they 
are not necessary parts of it, but, as is sometimes said, collateral 
to it. They are its foundation; and if the foundation does not 
exist, the superstructure does not arise. Falsehood in such repre- 


1 Met. Con. 31. This is well illustrated by some recent Massachusetts cases: 
Chapman y. Cole, 12 Gray, 141; Foss v. Richardson, 15 Gray, 303; Gardner v. Lane, 
9 Allen, 492, and 12 Allen, 39. 

21 W. BI. 594; s.c. 3 Burr. 1909. 
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sentations is not shown to vary or add to the contract, or to termi- 
nate a contract which has once been made ; but to show that no 
contract has ever existed.’ In this case, in which all the former 
cases are carefully reviewed, the doctrine established by them that 
the evidence thus admitted must be confined to past facts, and 
cannot be extended to promissory representations in regard to the 
future, was reaffirmed, in opposition to the opinions of such text- 
writers as Arnould, Duer, and Phillips. But if the views of Lord 
Abinger, in Cornfoot v. Fowke, are correct, we do not see why 
any such distinction was taken, for in either case the underwriter 
would be deceived. Besides, the case of insurance is a contract 
uberrime fidei, which has always been construed by courts in favor 
of the underwriters.! We do not think, therefore, that the doc- 
trine of representations in contracts of insurance, has any general 
applicability to other contracts, where there is no misunderstand- 
ing about the res or subject-matter itself. And if this be so, one 
of the strongest arguments in favor of holding that a contract 
can be avoided by innocent misrepresentations, and one which has 
caused more confusion and misapprehension than almost any thing 
else, is removed. 

The doctrine we are censuring is one derived from the civil and 
continental law, and has found its chief supporters among those 
judges and text-writers, whose fondness for foreign codes has 
already done much mischief in the consequent attempts made by 
them to apply their maxims to our system of jurisprudence ; and 
among other judges who have been regularly trained equity law- 
yers, and rather inclined to carry equitable principles into the 
decision of common-law cases. A careful examination of cases 
before the time of Lord Denman, will, we think, show that the 
decisions and dicta, which have often been relied upon in support 
of the doctrine, have almost invariably been cases where judges 
have been commenting upon what would amount to fraud (as 
positive assertions as of one’s own knowledge, about facts con- 
cerning which nothing is known, concealment of the truth for 
a fraudulent purpose, where one party knows the other is buy- 
ing under mistake, and other similar instances of bad faith); or 
else they have been cases of warranty, expressed or implied. 
With regard to the first class, the judgment of Baron Alderson, 
in Moens v. Heyworth, heretofore quoted, is an excellent illustra- 


1 See the remarks of Chancellor Kent, 2 Kent, Com. (6th ed.) 487, note. 
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tion of what may amount to mala fides, and the cases of warranty 
stand on distinct ground. We have failed to find that it has ever 
been settled law in England or America, that false representations, 
in the absence of fraud or warranty, will avoid a contract, where 
the subject of the contract itself has not been a matter of dis- 
pute.} 

3. This brings us to the third point involved in the decision of 
Cornfoot v. Fowke, and the ground upon which the case has been at- 
tacked with the most confidence and plausibility ; and that is, the fact 
that the principal knew of the existence of the nuisance in question, 
when his agent in good faith said there was nothing objectionable 
to the house. Since the decision of Lord Holt, in Hern v. Nichols, 
it has not been doubted that a principal is responsible for the fraud 
and bad faith of his agent, in acting for him, although there may 
be doubt whether this was the rule of the old law,? and Lord Holt 
may have derived the principle from the civil law. The principle 
itself was recognized by Baron Parke, in his judgment in Cornfoot 
v. Fowke, but he justly said that it was inapplicable, because as 
that case presented itself to the court there was no bad faith. But 
Chancellor Kent,> Lord Campbell, in Wilde v. Gibson,’ as before 
cited, and perhaps Lord St. Leonards, in Glasgow Exchange Com- 


1 It is undoubtedly true, that equity will relieve a person from a contract, in making 
which he has been misled by innocent representations of the other party, in many 
cases where the Common Law is powerless todo so. But from not making the proper 
distinction between suspicious circumstances tending to show bad faith, and repre- 
sentations which may be wrong, but are made in entire good faith, and likewise from 
not always remembering that a Court of Chancery will often refuse to exercise its 
discretionary power of enforcing the specific performance of a contract, if the defend- 
ant was misled, although the validity of the contract itself is unquestioned, the cases 
and text-writers on the subject do not lay down any very satisfactory rule; and we 
apprehend that the doctrine of equity does not differ from the rule of the Common 
Law so much as has been supposed. 1 Story on Eq. §§ 195 et seg.; Smith’s Manual 
of Eq. (9th ed.) 58 et seqg.; Neville v. Wilkinson, 1 Bro. C. C. 546; Evans v. Bicknell, 
6 Ves. 182; Ainslie v. Medlicot, 9 Ves. 21; Atwood v. Small, 6 Cl. & Fin. 232; Hough 
v. Richardson, 8 Story, 659; Doggett v. Emerson, 3 Story, 700; Tyler v. Black, 13 
How. 230; 2 Kent, Com. (10th ed.) 484, 485, and notes. 

2 1 Salk. 289. 

3 “Tf my servant sell false stuff, an action on the case does not lie against me, unless 
he sold it through my covin or by my command.” Bro. Abr. Action sur le Case, pl. 
8, citing Year Book, 9 H. 6,536. But see Com. Dig. Action upon the Case for a 
Deceit, B. ; Chitty’s note to 1 Bl. Com. 431. 

4 “ Procuratoris scientiam et dolum nocere debere domino, neque Pomponius dubitat, neque 
nos dubitamus.” Dig. 14, 4, 5. 

5 2 Kent, Com. (6th ed.) 621, note. 

6 1H.L. Cas. 616. 
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pany v. Drew} seem to think that the knowledge of the principal 
would be knowledge of the agent, so far as to avoid the contract. 
If so, as we have before stated the proposition, the principal would 
be affected by the act of his agent, in the absence of all bad faith, 
to the same extent that he would be if it was marked by the great- 
est turpitude. 

Now the gist of an action for deceit, is the intention to deceive, 
and generally without such intent, a false representation cannot 
be pleaded in answer to actions ex contractu, where there is no 
warranty ; that is to say, the same evidence is required to avoid a 
contract under such circumstances as to maintain an action for 
the false representation. If, however, a contract made by an 
agent can be avoided where one made by the principal could not 
be, two facts entirely innocent in themselves are united for the 
purpose of constituting a fraud,—a thing of itself somewhat 
anomalous in our law,—and the distinction, which has no exist- 
ence in the case of representations made by the principal himself, 
between a defence to an action on the contract, and the mainte- 
nance of an action on the representations, is established in the 
case of representations made by the agent. 

If, therefore, in this very case, two persons had agreed to buy 
leases of adjoining houses, affected by the same nuisance, and one 
had signed the agreement which Fowke did, and on which he was 
sued, while the other’s lease was at once assigned to him, and he 
paid the purchase-money, the one has his remedy by refusing to 
perform his contract, while the other, the contract having been 
executed, although misled to the same extent, and by the same 
representation, has no remedy. 

It may be said, that, by suing on the agreement, the principal 
availed himself of the act of his agent; but we think this is 
assuming too much; he may have been, and probably was, en- 
tirely ignorant of the representation made by his agent, and by 
bringing his action he ratifies the contract, which act does not 
necessarily include rendering himself responsible for every act 
of his agent outside his contract. He has a right to presume that 
all the facts binding upon or affecting him, are included in and 
made a part of the contract entered into. If the contract had 
been a simple one of sale, the principal could have enforced it, 


1 2 Macq. 145, 146. 
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notwithstanding the representation. It was the business of the 
lessee to take the house upon the strength of his own observations, 
or else if he took it on the strength of the representations of the 
agent, to see that they were incorporated into and made part of 
the agreement ; and we do not see that there is greater equity in 
the one case than in the other. 

Does the maxim that the act of the agent is the act of the prin- 
cipal affect the question? In this case the principal is so far 
responsible for the agent’s act, that it will have the same effect 
which it would have had if he had done the same act himself; 
that is, had made an untrue representation, supposing it to be true. 
In that case, it would not have avoided the contract; but if the 
maxim is extended farther,—if it is to have the same effect as it 
would have had, if, with his knowledge to the contrary, he had 
made the representation, then the law assumes that the principal 
intended a fraud, and an innocent misrepresentation by the agent 
is constructively an intentional one in the principal. The fallacy 
consists in assuming that the representation by the agent is the 
same act as it would have been if made by the principal, while in 
truth the two acts are as widely different as good faith is from bad 
faith. It must be remembered, that, as the case presented itself, 
the principal had neither intentionally employed an ignorant agent, 
nor directed any representation to be made, nor had any knowl- 
edge that this particular question would be asked. Nor was it a 
case, so far as appears, open to suspicion of unfair dealing, as 
where the lessee was induced to ask the question, suspecting some 
objection from the low rent of the house, for in truth, as the evi- 
dence in the case showed, he thought the rent too high, and at 
first refused to take the house on that ground. 

We must consider, too, the dangerous consequences likely to 
follow from the establishment of this rule of law. It has been 
urged against the decision that it would establish a dangerous 
doctrine, in that it would induce men to employ ignorant agents ; 
but Baron Parke pointed out that such an act would of itself consti- 
tute fraud. Butif Lord Abinger’s opinion is good law, it would be 
dangerous for a principal to employ an agent at all; for, however 
explicitly and fully the terms of a contract might be stated in 
writing, there still would be some risk of its being overthrown, 
by careless conversation of the agent, not embodied in it, because 
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versation, at the time, had been with the principal himself, he 
could not have stated the same way without telling a falsehood. 
And in this very case the representation did not touch the house 
itself, but a nuisance in the neighborhood, the existence of which 
was a crime, and which might have been abated by the proper 
legal proceedings ; and the permanence of which no court could 
assume. And yet we think that the seeming hardship of the case 
has had more influence against the correctness of the decision than 
any thing else. 

We do not find any case in which the contrary has been adopted 
by an actual adjudication. The recent English cases of Udell v. 
Atherton} Glasgow Exchange Company v. Drew? and Western 
Bank of Scotland v. Addie? were all cases of actual fraud upon 
the part of the agent; and the American cases of Concord Bank v. 
Greggs Crump v. United States Mining Company,’ and Bennett 
y. Judson,’ were cases of intentional fraud or positive representa- 
tions of facts of which the agent knew nothing, which would 
amount to fraud, and so render the principal liable. In none of 
these last was Cornfoot v. Fowke alluded to. 

The only American case, that we are aware of, in which the 
authority of Cornfoot v. Fowke has been positively denied, is 
Fitzsimmons vy. Joslin,’ in the Supreme Court of Vermont, and the 
high reputation of the distinguished jurist who delivered its opin- 
ion, in addition to the learning and ability of ihe tribunal itself, 
entitles this case to careful consideration. It was an action of 
trover for merchandise, and the evidence tended to show that 
Preston, a shopkeeper at Vergennes, went to a firm of grocers in 
Troy, of whom he had previously bought, and who were then his 
creditors, to buy goods; that they were unwilling to trust him 
for more goods, but told him that if he could buy goods elsewhere 
he might refer to them for recommendations, and promised not 
to molest him ; that Preston applied to the plaintiff, who asked 
these creditors their opinion of Preston’s solvency, and that they 
answered that he was doing a good and thriving business in Ver- 
gennes; that they had sold him goods, and he had paid well, and 
they were ready to sell him more. The plaintiff thereupon sold 
the goods in question, which, upon their arrival at Vergennes, 


17H. & N. 172. 2 2 Macq. 103. 3 Law Rep. 1 H. L. Se. 145. 
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were attached by these same creditors, and this action brought 
against the officer. It further appeared, that Preston was insol- 
vent at the time, and knew it; and before the goods were delivered 
he knew what representations had been made to the vendor. 

This is certainly a very singular case ; but we do not see much 
difficulty in finding the principles of law applicable to it. The 
jury seem to have found that Preston was not guilty of fraud ; 
but the judge at Nisi Prius refused to instruct them, that, con- 
cealing the fact of his insolvency from the plaintiff would render 
him guilty of fraud, — which fact alone might not. But his knowl- 
edge of his insolvency, coupled with the fact that he knew the 
creditors would recommend him to others when unwilling to trust 
him themselves, and his knowledge, before the goods had been 
delivered, of the fraudulent representations which they had made, 
would seem to be sufficient evidence to justify any jury in bringing 
home fraud, that is, an intention to deceive, to him; and if the 
fact were so found, the plaintiff could clearly rescind the sale and 
reclaim the goods. But, however this might be, Preston procured 
the representations, upon the strength of which the goods were 
obtained, to be made, and would seem clearly to be responsible for 
their good faith ; and greater dishonesty and turpitude than that 
exhibited by the creditors cannot well be imagined in a matter 
affecting property merely. In either view, the existence of the 
fundamental element of actual fraud clearly distinguishes the case 
from Cornfoot v. Fowke ; and Mr. Justice Redfield, who delivered 
the judgment of the court, would seem, in the first place, to put 
their decision on this ground. He then proceeds to make some 
very caustic criticisms upon Langridge v. Levy, and Cornfoot v. 
Fowke. These cases, he says, “‘ seem to me wholly irreconcilable, 
so far as any general principle is attempted to be evolved from 
them. And, in my humble judgment, I feel compelled to declare 
that both cases seem to me wholly at variance with the general 
current of the authorities upon that subject since Pasley v. Free- 
man.” 

Langridge v. Levy, which was first decided by the, Court of Ex- 
chequer, and afterwards affirmed in the Exchequer Chamber, was 
this: The defendant sold to the plaintiff’s father a gun, which he 
Sraudulently warranted to be safe and of a certain kind. In con- 


12M. & W. 519, and 4 M. & W. 336. 
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sequence of these representations the plaintiff used it, and was 
injured by its bursting. As there was no privity of contract, of 
course no action would lie on the warranty, and the court expressly 
put the decision in favor of the plaintiff, on the false and fraudu- 
lent representations of the defendant, and the consequent damage 
to the plaintiff, and so brought the case within Pasley v. Freeman ; 
and American authorities would seem to sustain them.! But 
whether the decision was right or wrong, the essential element 
of actual fraud distinguishes it from Cornfoot v. Fowke. Upon 
that case, Judge Redfield comments as follows : — 


“The case of Cornfoot v. Fowke is certainly a most remarkable instance 
of self-delusion brought about by the severity of one’s own discriminations, 
Lord Abinger, who dissented from the opinion of the majority of the judges, 
seems to have readily comprehended the delusion under which his brethren 
were laboring, as indeed he always did all intricacies of thought or lan- 
guage. But when the majority of a court of law gravely tell us, that in 
a case where the defendant has been most grossly deceived and cheated by 
the false representations of the plaintiff’s agent, which the plaintiff himself 
knew to be false, but did not expect the agent would make, but which be- 
came essential to induce the defendant to make the contract, and were 
consequently made by the agent at a venture, and the plaintiff, after know- 
ing the facts, still persists in enforcing the contract, it should be said the 
defendant is liable, because there is no fraud on the part of the plaintiff, 
none on his own part, because he made no representations, and none on the 
part of the agent, because he did not know them to be false, — it is certainly 
not a little calculated to shake our reliance upon human judgment and 
discrimination. One is almost compelled to doubt if indeed these men can 
be serious. It almost strikes the mind as matter of mere badinage. It is 
scarcely surpassed in its ethical or metaphysical acumen by the sophistry 
of the ancient schoolmen, by which it was attempted to be proved, by 


syllogistic reasoning, that, in a foot race, Hercules could never overtake 
the lobster.” 


We suppose in the last illustration the learned judge meant 
Achilles and the tortoise. We must say, with great submission, 
that these criticisms do not shake our confidence in the case; and 
the difficulty which the judge seemed to labor under of perceiving 
the distinction made by the judges between a representation per- 
fectly innocent and accidental, and one marked by deception and 


1 See Thomas v. Winchester, 2 Seld. 97; Davidson y Nichol, 11 Allen, 514; Wells 
v. Cook, 16 Ohio St. 71-74. 
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pad faith, reminds us of the story of a Scotch judge, who, being 
wearied by the prevarications of a Highland witness, at last ex- 
claimed, “* Pray, Mr. McWheedle, will you ask the witness to answer 
yes or no, if the Gaelic language admits of that subtle distinction ?” 
The cases cited by Judge Redfield do not sustain his position, ex- 
cept Fuller v. Wilson,’ which is no longer law in the Queen’s Bench, 
and never was in most of the courts of America; and the previous 
Vermont case of Clark vy. Foster? which would seem to hold that 
an action for deceit will lie against a principal for representations 
made in good faith by his agent, and is also against the current of 
both English and American decisions. Evans v. Collins,’ which he 
cites, was reversed as before stated, and Hill v. Gray,* and Pill- 
more Vv. Hood,’ also cited by him, were cases of actual fraud and 
deception. If the learned judge’s views are based upon Clark v. 
Foster, they may be law in Vermont; if upon the general prin- 
ciples of law, his opinion, which after all is extrajudicial, we think 
is contrary to the weight of authority. 

In the case of Coddington v. Goddard,’ in the Supreme Court of 
Massachusetts, it appeared that the plaintiffs, a mercantile house 
in New York, telegraphed to Canterbury, a merchandise broker in 
Boston, to buy of the defendant two hundred thousand pounds 
of pig copper; that Canterbury called upon the defendant at his 
residence, and was asked by him, if the steamer, which had that 
day arrived at New York, had brought any news of an advance in 
the price of copper in Europe, to which Canterbury replied, ‘ Not 
that I know of ;” upon which the defendant sold him the copper. 
It appeared that the steamer had in fact brought news of an ad- 
vance of a penny a pound in the price of copper at Liverpool ; that 
the plaintiffs knew it at the time of their telegraphing Canterbury, 
but that Canterbury did not know it when he was asked the ques- 
tion ; and there was no charge of fraud. The defendant contended 
that he was misled by Canterbury’s statement. The court did not 
feel called upon to enter into the discussion of the general ques- 
tion, but held that Canterbury’s answer was strictly confined to 
his own personal knowledge, and was in that respect strictly true, 
and that therefore the defendant was not misled by any false 
representation. This case strongly supports our position, that the 

13Q. B. 52, 1009. 28 Vt. 98. 35 Q. B. 804. 
4 1 Stark. R. 434. 5 5 Bing. N.C. 97. 
6 Not yet reported ; will appear in Volume XVI. of Gray’s Reports. 
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fact that the principal could not have made the answer which his 
agent did, does not affect the latter with his knowledge so as to 
constitute fraud. 

The great authority which attaches to every thing which falls 
from the lips of Lord St. Leonards upon a legal question, makes 
it our duty to say a word or two in regard to his comments on 
Cornfoot vy. Fowke. In delivering his judgment in the House of 
Lords, in the case of Glasgow Exchange Company v. Drew, that 
great lawyer said of the first named case : — 


“Tt was not denied in the course of the judgment, as I understand it, 
that if a principal, with knowledge of a fact which was material to the 
value of the property, employed an agent whom he knew to be ignorant 
of the fact, for the purpose of concealing it, he could not avail himself of 
that concealment, and he would be responsible. That, I think, seems to be 
admitted in that judgment. But I should take the liberty of going a great 
deal further. I should say, that, if in that case fraud had not been alleged, 
but it had been put upon the misrepresentation, and the fact were that a 
man, knowing that there is so serious a nuisance affecting a house as to 
diminish its value in such a way that no man of respectability could live 
in it, and he takes care himself not to make the contract, but leaves it to 
an agent whom he has no reason to suppose is aware of the fact; and if in 
the course of the treaty for the contract the agent, being asked if such a 
fact existed, states positively, No; and the contract is executed in silence 
upon the point, because the purchaser’s or tenant’s vigilance is lulled to 
sleep upon it, and he believes the representation made to him by the agent, 
— I say, in such a case as that, I should be very much shocked at the law 
of England, if I could bring myself to believe that it would not reach the 
case of a person so availing himself of a misrepresentation of his own 
agent, who might be ignorant of the fact, although the principal himself 
knew it, and employed the agent in order to avoid making a direct repre- 
sentation to the contrary.” 


In respect to these observations, with great submission we must 
say, that, in the first place, the case put by his lordship is not 
Cornfoot v. Fowke. On the contrary, carefully limited as it is, 
we think it would come within Baron Parke’s definition of fraud, 
and the evidence of it would have supported a plea of fraud, covin, 
and misrepresentation. The trouble in Cornfoot v. Fowke, was, 
that Lord Abinger did not leave the case to the jury upon the 
question of bad faith, and that therefore the majority of the court 


1 2 Macq. 145, 146. 
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were forced to assume good faith on the part of both principal and 
agent. Beyond this, in the absence of fraud or warranty, express 
or implied, we do not think such a case as Lord St. Leonards put 
is relievable in an action at law, however it may be in equity. 

The result, therefore, to which we come is, that Cornfoot v. 
Fowke has not yet been overruled, and we think is sustainable 
upon settled principles of law, in regard both to contracts and 
evidence ; and, standing as it does on the reputation of Baron 
Parke, the greatest common-law judge England has produced since 
Lord Ellenborough, and of Baron Alderson, whose authority is 
not much less, we believe it will eventually be sustained, un- 
less attacked by better arguments than have heretofore been used 
against it. 

The text-books do not throw much light upon the subject: the 
distinction between good and bad faith, and between insurance 
and other contracts, is constantly lost sight of. In Mr. Benjamin’s 
able treatise on Sales) there is a careful and discriminating 
analysis of the cases, but no attempt to lay down general prin- 
ciples. In Mr. Broom’s excellent “ Selection of Legal Maxims,” ? 
it is said, “* If, indeed, the representation be of a fact, without which 
the other party would not have entered into the contract at all, or 
at least on the same terms, it may, if untrue, avoid the contract, 
and give the right to sue for damages on the ground of fraud.” 
The learned writer’s meaning is not quite clear. If he means 
innocent misrepresentations, it is clearly not law, and his authori- 
ties, except Lord Abinger’s two judgments in Meeson and Welsby, 
are so wide of the point to which they are cited, that we think, 
considering the author’s usual accuracy, there must be some mis- 
take on the part of the copyist. In Professor Parsons’s work on 
Contracts,’ the author says, “If a principal sells goods by an 
agent, and the agent makes a material representation, which he 
believes to be true, and his principal knows to be false, this is the 
falsehood of the principal, and avoids the sale.”’ From the note, it 
seems that the learned writer intended to go to the full extent of 
Lord Abinger’s doctrine. His authorities are Lord Abinger’s judg- 
ment in Cornfoot v. Fowke, Schneider v. Heath,’ Fuller v. Wilson, 
Fitzsimmons v. Joslin, and Crump v. United States Mining Com- 
pany.® None of the cases in which the Exchequer Chamber over- 


1 Pp. 330, et seq. 2 8d ed. p. 707. 8 Vol. 1, p. 61, 5th ed. 
4 8 Camp. 506. 5 7 Gratt. 352. 
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ruled the doctrine of Fuller v. Wilson, is noticed, but we are 
told that that case overruled Cornfoot v. Fowke, which is about as 
correct as to speak of the Supreme Court of New York overruling 
the Supreme Court of Massachusetts. Fitzsimmons v. Joslin, we 
have sufficiently commented upon ; Crump v. United States Mining 
Company was a case of actual fraud; and the only thing in 
Schneider v. Heath which aids the learned author’s assertion, is 
a dictum of Sir James Mansfield at Nisi Prius, that “ it signifies 
nothing whether a man represents a thing to be different from what 
he knows it to be, or whether he makes a representation which he 
does not know at the time to be true or false, if in point of fact it 
turns out to be false.” The context shows that Sir James was 
speaking of a wilful, positive statement about a thing of which a 
man knew nothing ; and, thus understood, he was perfectly correct. 
Professor Parsons’s statement, therefore, is only his adoption of 
Lord Abinger’s views, and is not supported by the weight of adju- 
dicated cases. 


COPYRIGHT. 


WE call the attention of the profession to the following decision of 
Judge Blatchford, the text of which has been carefully revised by 
himself. It is the second time that the doctrine of literary equiv- 
alents has been before the courts (see Emerson v. Davies, 3 Story, 
768), and it is the first decision which has established a property 
in incident. It may be said to advance in literary law the doctrine 
of romantic equivalents, analogous to the doctrine of mechanical 
equivalents of the patent or mechanical law. A few notes of 
reference to some leading cases have been added, which may be 
useful to such as desire to pursue the subject further: — 


CIRCUIT COURT OF THE UNITED STATES FOR THE SOUTHERN DISTRICT 
e OF NEW YORK. 


Augustin Daly v. Henry D. Palmer. 


IN EQUITY. 


1. A dramatic incident or situation is a subject of copyright, independent 
of the language of the characters, the surroundings of the stage, and the 
method of literary treatment. 

2. In the Dramatic Copyright Act of 1856, the word “acting” imports 
representing by countenance, voice, or gesture, as real, that which is not 
real; hence, a pantomime is subject of copyright. . 

3. To change the method of indicating the progress of events on the 
stage from pantomime to narrative, does not evade the statute. 

4. Stage directions and the movements of actors in conformity with 
them are protected by the Copyright Act. 

5. The substance of a dramatic composition is the series of events 
directed in writing by the author; and if the events even of a single scene, 
are copied by another without variation or change of sequence in their 
constituent parts, it is an infringement. 

6. The Copyright Act of 1856, protects the representation of a copyright 
play in whole or in part, and the representation of a single scene is an 
infringement. 

7. The sale of a play for representation makes the vendor a participant 
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in the representation, and an injunction will issue against the sale of a 
plagiarized scene, as well as against its representation. 

8. Words of description added to the title filed in the clerk’s office to 
secure a copyright, may be changed in the published work without loss of 
copyright. 

9. A copyright for a railway scene in a drama, containing the features 
of a person confined in and breaking out from a receptacle, — a person lying 
on the track unable to move, — and threatened with death by an approach- 
ing train, but removed by the rescuer, who breaks from confinement at the 
instant of rescue, and at the instant of danger from the passage of the train,— 
is not invalidated by showing that railway trains had been used in theatres 
before, and that railway accidents had been represented on the stage ; that 
a story was known, before the drama was published, of a man tied on a 
track, an approaching train, and the escape of the man effected by the train 
passing him on a siding, close to his head, — though the sensational effect 
may be similar,—nor by showing that it was a common artifice of the 


drama to have a character reappear at a critical time, who had been pre- 
viously made way with by another. 


The facts in this cause are sufficiently stated by the court. 
The defence relied upon affidavits that showed an anticipation of 
the separate parts making up the incident, and upon the story 
of “ Captain Tom’s Fright,” published in the Galaxy Magazine 
for April, 1867, as an anticipation of the effect. 

It was also contended that these contrivances, or what are 
called sensations or tableaux of the drama, were not of a literary, 
but of a mechanical order, and not subject to the protecti.a of the 
Statute of Copyright; and that the scene, to be protected in any 
other form than the form laid down in Mr. Daly’s drama, with its 
exact set of stage directions and its series of incidents and dialogue 


1 The outline of this story may be given as follows: Captain Tom is engineer on 
a railway in charge of a construction gang. His gang mutinies one night, his arms 
are taken from him, and he is knocked down senseless. When he recovers, he finds 
he is bound and laid on the ground, an iron bar under his head, another under his 
legs. By degrees, he finds that he is fastened to the rails of a track on the side of a 
river, near a bridge, which is under repair by Captain Tom’s gang. He wonders if 
the train has passed, due at eleven o’clock, p.m. He sees, far over the prairie, the 
head-light of the locomotive, like a distant star. He screams for help, and hears only 
the mutineers carousing. The train comes nearer and nearer, the bridge trembles at 
its approach, the lights glare in his eyes, the hot breath of the engine is in his face. 
He swoons from terror. The wheels are within a foot of his head. The engine and 
train had passed on a side track, temporarily laid down for the repairs of the bridge, 
while Captain Tom was tied on the straight track of the road. 
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and presence of characters, must be protected by patent for the 
machinery, and design patents for the scenery and properties. 

The opinions of classic English critics and essayists were read 
to show, that, in their opinion, these mechanical adjuncts to the 
drama were a deterioration of literature, and therefore the Copy- 
right Acts “ to advance science and the useful arts” (Constitution 
U.S. Art. 1, § 8) did not apply. 

The defendants also raised the technical point, that the title of 
the book registered by the plaintiff was ‘“‘ Under the Gaslight, a 
Romantic Panorama of the Streets and Homes of New York,” 
whereas the title of the printed play, filed as an exhibit to show 
what had been infringed, was ‘‘ Under the Gaslight, a totally 
Original and Picturesque Drama of Life and Love in these times.” 
And they claimed that the protection of the statute had been lost 
by means of this change of title. 


Biatcurorp, J.— This is an application for a provisional injunction 
to restrain the defendants from the public performance and representation, 
and from the sale for dramatic representation, of a scene called the “ rail- 
road scene” in a play called “ After Dark.” The plaintiff is by profession 
a dramatic author, his business being to compose, write, and produce on 
the theatrical stage dramatic compositions, commonly called plays. The 
defendants are the managers of a public place of theatrical amusement, in 
the city of New York, called Niblo’s Garden. Before the 1st of August, 
1867, the plaintiff composed and wrote a dramatic composition, called 
“Under the Gaslight ;” and on that day he took the proper steps to secure 
to himself a copyright for the composition, under the provisions of the Act 
of Feb, 3, 1831 (4 U.S. Stat. at Large, 436), by depositing before 
publication a printed copy of the title of the composition, as author and 
proprietor, in the clerk’s office of the District Court of the Southern Dis- 
trict of New York, where he resided at the time.!. The composition was 
afterward printed and published, and within three months from its publi- 
cation he caused a copy of it as printed and published, to be delivered to 


1 The record of title may be made after representation as well as before. Roberts 
v. Myers, 23 Law Rep. 896 (Spracur, J., 1860, C. C. U.S., Mass.), Case of the 
“Octoroon.” But it must be made before publication, otherwise the protection of 
the statute is lost. Bartlett v. Crittenden, 5 McLean 82, “ System of Book-keeping.” 
See also Jollie v. Jaques, 1 Blatchf. 618, Case of the “ Serious Family Polka ;” Baker 
v. Taylor, 2 Blatchf. 82, Case of the “Sacred Mountains;” Wheaton v. Peters, 8 
Peters, 591, Case of Peters’s Condensed Reports; Dwight v. Appleton, 1 N. Y. Leg. 
Obs. 195, (1843 C. C. U.S., N.Y., Tompson, J.), Case of “ Dwight’s Theology ;” 
Ewer v. Coxe, 4 Wash. C. C. 487, Case of the “ American Dispensatory.” 
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said clerk. He also gave information of copyright being secured by 
causing to be printed and inserted in the several copies published the words 
prescribed by the fifth section of the Act. 

The Act of 1831 confers upon the author and proprietor of a dramatic 
composition, duly copyrighted, the sole right and liberty of printing, re- 
printing, publishing, and vending such composition, in whole or in part, for 
the term of twenty-eight years from the time of recording the title of such 
composition, in the manner directed by the Act. The Act of Aug. 18, 
1856 (11 U.S. Stat. at Large, 138), provides, that any copyright thereafter 
granted under the laws of the United States “to the author or proprietor 
of any dramatic composition, designed or suited for public representation, 
shall be deemed and taken to confer upon the said author or proprietor, 
his heirs and assigns, along with the sole right to print and publish the said 
composition, the sole right also to act, perform, or represent the same, or 
cause it to be acted, performed, or represented, on any stage or public place 
during the whole period for which the copyright is obtained.” 

The bill alleges that the plaintiff’s play was designed and suited for 


1 This delivery of the copy of the published book is a necessary prerequisite to 
claiming protection of the statute against unauthorized publication, except under § 9, 
Act of 1831. Ewer v. Core,4 Wash. C. C. 487; Wheaton v. Peters, 8 Pet. 591. 
But if the book is published in more than one volume, delivery of the first volume 
within the period limited by law, and of the others before action is brought, is held 
sufficient. Dwight v. Appleton, 1 N.Y. Leg. Obs. 195. And if the book be not printed, 
the author may maintain his action for an infringement, and the acting of a play is 
not such a publication as to require the printed copy to be filed with the clerk. Roberts 
v. Myers, 23 Law Rep. 396. The action for infringement of the author’s rights, after 
deposit of title and before the deposit of the book, cannot be maintained under the 
statute. Keene v. Wheatley, 9 Am. Law Reg. 83 (CapwaLLapeR, J., 1860, U.S. C. 
C., Pa.), Case of “ Our American Cousin.” 

These discrepancies disappear, when we consider, that, before publication by the 
author, he has a right, independent of the statute, to restrain any and every use 
of his work, except such as is fairly derived from him by the degree of publicity 
he may have given it. Keene v. Kimball, 832 Law Rep. 669 (1860, S. J. C., 
Mass.), Case of ‘‘ Our American Cousin ;” Keene v. Clarke, N.Y. Transcript, March 
8, 1868 (Superior Court, N.Y., 1867), Case of “‘Our American Cousin ;” Bourei- 
cault v. Wood, 16 Am. Law Reg. 539 (1867, Drummonp, J., C. C. U.S., IIl.), Cases of 
“The Octoroon,” “ Pauvrette,” and ‘“‘ Colleen Bawn.” And even filing the title gives 
an equitable right, which a Chancery Court of the United States will protect till the 
acts required for perfecting the legal title can be done. Pulte v. Derby, 5 McLean, 828, 
Case of “ Homeopathic Domestic Physician.” After publication, the author must 
rely on the statute only. Jeffries v. Boosey, 4 H. L. Cas. 815, and cases cited; 
W heaton v. Peters, 8 Peters, 591, 662. See also Clayton v. Stone, 2 Paine, 882, Case of 
the “Commercial Advertiser;” Blunt v. Patten, 2 Paine, 398, Case of “Chart 
of Nantucket Shoal;” Stowe v. Thomas, 2 Am. Law Reg. 210 (Grier, J., 1858, 
C. C. U.S., Penn.), Translation of ‘ Uncle Tom’s Cabin.” A very full discussion of 
the subject of property in unpublished manuscripts, is to be found in Woolsey v. Judd, 
4 Ducr, 879, which was a case of publication of private letters. 
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public representation; that it was represented for the first time on the 
12th of August, 1867, under his direction, and for his benefit, at the New 
York Theatre, a public place of theatrical amusement in New York, and 
was thenceforward represented there for eight consecutive weeks; that it 
met with great success, attracted crowds of persons, and was pecuniarily 
profitable to the plaintiff to a large amount; that the particular cause of 
such success was what was commonly called, after such public performance, 
the “railroad scene,” at the end of the third scene of the fourth act, in 
which one of the characters is represented as secured by another, and laid 
helpless upon the rails of a railroad track, in such manner, and with the 
presumed intent, that the railroad train, momentarily expected, shall run 
him down and kill him, and just at the moment when such a fate seems 
inevitable, another of the characters contrives to reach the intended victim, 
and to drag him from the track as the train rushes in and passes over the spot; 
that this incident and scene were entirely novel, and unlike any dramatic 
incident known to have been theretofore represented on any stage, or 
invented by any author, before the plaintiff so composed, produced, and 
represented the same; that the playing of said composition and scene 
caused the same to become famous in all parts of the United States and 
Canada and in England; that the chief value of the composition and its 
popularity depend upon said “ railroad scene ;” that it was repeatedly pro- 
duced and represented by and for the advantage of the plaintiff, in many 
cities and towns of the United States and Canada,' to the profit of the 
plaintiff; that before learning of the alleged wrongs, mentioned in the bill 
attempted by the defendants, the plaintiff had made arrangements for 
representing the play dramatically at New York, and in various places in 
the United States, during the present winter and the approaching spring; 
that he accordingly commenced to represent the play at the New York 
Theatre, in the city of New York, on the 4th of November, 1863; that 
soon after the production, representation, and printing of the play in the 
United States, one Dion Boucicault, a dramatic author and actor and theat- 
rical manager, a subject of Great Britain, residing in England, procured a 
copy of said play by some means, and, without the knowledge or consent 
of the plaintiff, prepared therefrom a play, which he called “ After Dark,” 
in which play he introduced several of the scenes and incidents of the 
plaintiff ’s play, varying them slightly, but following in them the invention 
and plan of the plaintiff’s play, in a manner which was intended to differ 
from it only slightly, so as colorably to be a different work, while substan- 
tially retaining the attractive features of the plaintiff’s play, and which 


1 The value of the piece in Canada could not be material to the issue, and it may 


be questioned if the rights of the English author in Canada can be affected by a 
decision here. 
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contained, with only colorable variations, the said “ railroad scene” of the 
plaintiff’s play, substituting for the surface railroad an underground rail- 
road, for the rescuer of the victim to be killed on the railroad a man for a 
woman, for the railroad station in which the rescuer was confined a cellar, 
and for the breaking down a door to escape and rescue the victim, the 
breaking down a wall or the door in a wall; that the work of Boucicault 
is a palpable imitation of the plaintiff’s said “ railroad scene,” and is plagi- 
arized therefrom and put into the play called “ After Dark,” by Boucicault, 
for the purpose of obtaining the pecuniary benefit which might otherwise 
result to the plaintiff from the representation of his play; that the play of 
“ After Dark” was performed in England without the plaintiff’s consent, 
to the great profit of Boucicault, and was indebted for its success and 
profit to such imitation of said “ railroad scene ;” that Boucicault has sent 
copies of his play containing such plagiarism of said “railroad scene” to 
the defendants in the United States, for sale and performance for his own 
profit, and several copies of it are in the defendants’ possession ; that the 
defendants are intending, and have announced their purpose, to perform 
such play called “ After Dark” publicly on the stage, at Niblo’s Garden, 
in New York, on the 16th of November, 1868, and every night thereafter 
till further notice, without the consent of the plaintiff; that such play and 
the plagiarism of said “railroad scene” are being rehearsed at Niblo’s 
Garden, under the direction of the defendants, with a view to such public 
performance thereof; and that the defendant Palmer, acting for Boucicault, 
is about to sell copies of the play called “ After Dark,” with said plagiarized 
scene, to other persons in the United States, to be publicly represented. 
The bill prays for an injunction to restrain the defendants from the public 
representation, and from the sale for dramatic representation, of the said 
“railroad scene” in “ After Dark.” 

The defence to the application, on the facts, is confined to showing by 
affidavits that the following matters were known prior to the taking out by 
the plaintiff of his copyright; namely, the representation on a stage of a 
train of cars drawn by a locomotive engine on a railroad; a like represen- 
tation, wherein the train appeared to run over a man lying on the track; 
and a like representation, wherein the train appeared to run over a man 


1 In the absence of an international copyright, the performance of an English play 
in England, without the consent of an American author, seems immaterial. The 
English Copyright Act, 7 & 8 Vict. ch. 12, § 19, requires the first publication or 
representation of a work, except such works as come within that statute, to be made 
in England, in order to have legal protection there. Boucicault vy. Delafield, 833 Law 
Jour. n.8. Ch. 38. Case of the “ Colleen Bawn,” a play written, copyrighted, and 
first performed, by an English author, then a resident of the United States, within 
the United States, —never printed by the author’s consent, subsequently copyrighted 
in England, where the Vice-Chancellor held the English copyright bad. 
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lying on the track, who had been thrown thereon in a helpless condition 
by another of the characters, in order that he might be run over and killed. 
A story called “ Captain Tom’s Fright,” in The Galaxy for March 15, 
1867, is also adduced to affect the validity of the plaintiff’s copyright. 
There is no answer to the bill, nor is there any denial of the allegations 
that Boucicault procured a copy of the plaintiff’s play, and prepared there- 
from the “ railroad scene” in the play of “ After Dark,” and intended that the 
latter should only be colorably different from the “railroad scene” in 
the plaintiff’s play, by making the substitutions before mentioned, and that 
the “railroad scene” in the play of “ After Dark” was plagiarized by 
Boucicault from the “ railroad scene ” in the plaintiff’s play. 

In the plaintiff’s play there is a surface railroad, with a railroad station 
and a signal station shed or store-room. A signal-man appears, and a 
woman named Laura. At the request of Laura, the signal-man locks her 
in the shed. There are some axes in it. One Snorkey then appears. The 
signal-man then goes off. One Byke then enters with a coil of rope in his 
hand, and throws it over Snorkey, and tightens it around his arm, and coils 
it around his legs, and then lays him across the track and fastens him to 
the rails, and goes off, having by language given it to be understood that 
the intention is that Snorkey shall be run over by the train and killed. 
Laura, from a window in the shed, sees what is done. The steam whistle 
of the train is heard. She takes an axe and strikes the door. The whistle 
is heard again, with the rumble of the approaching train. She gives more 
blows on the door with the axe. It opens. She runs and unfastens Snor- 
key. The lights of the engine appear, and she moves Snorkey’s head from 
the track as the train rushes past. This incident occupies the whole of the 
third scene of the fourth act. There is a good deal of conyersation, first 
between the signal-man and Laura, and then between Snorkey and the 
signal-man, and then between Byke and Snorkey, and then between Laura 
and Snorkey. There are stage directions for Laura to go into the shed; for 
the signal-man to lock her in; for Snorkey to enter ; for the signal-man to 
go off; for Byke to enter with the coil of rope; for Byke to throw the coil 
over Snorkey, and tighten the rope around Snorkey’s arm, and coil it around 
his legs; for Byke to lay Snorkey across the track, and fasten him to the 
rails; for Byke to go off; for the steam whistle to be heard; for blows 
on the door to be heard; for the steam whistle to be heard again, with the 
rumble of the train; for more blows on the door to be heard; for the door 
to open; for Laura to appear with the axe in her hand; for her to run 
and unfasten Snorkey ; for the lights of the engine to be seen; for Laura 
to take Snorkey’s head from the track; and for the train to rush past. 
These stage directions are separate and apart from the conversation, and 
are in italics and in parentheses, at the appropriate places in the progress 
of the scene. The substance and purport of the successive conversations 
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in the scene are, that Laura requests the signal-man to lock her in the 
shed, and he consents; that Snorkey requests the signal-man to stop by 
signal the expected train, and he refuses; that Byke gives Snorkey to 
understand that he is to be run over and killed by the train; and that 
Snorkey requests Laura to break down the door and release him. The 
idea is also conveyed, by the language in the scene, that Byke is about to 
commit robbery and murder at Laura’s house, and that Snorkey is trying 
to give information of the fact. 

In the play of “ After Dark,” the “ railroad scene” is in the third act. 
In the first scene of that act, one Gordon Chumley is rendered insensible 
by drugs, aud one Old Tom is thrown by force iuto a wine vault. In the 
second scene of that act, Old Tom is represented as in the vault. There is 
an orifice in the vault which opens upon the track of an underground rail- 
road. ‘The rumbling of cars is heard, and lights flash through the orifice. 
Old Tom, through a door into an adjoining vault, sees two of the characters 
carry Chumley and break a hole through a wall, and pass the body of 
Chumley through the hole, as he supposes for concealment, in a well or 
vault. Old Tom then finds an iron bar, and resolves to attempt escape by 
enlarging the orifice in the wall opening on the railroad. ‘Then follows 
scene third. The railroad is seen, with a circular orifice which ventilates 
the cellar in which Old Tom is. The body of Chumley is seen lying 
across the rails, and the arm of Old Tom, and then his head, are passed 
through the orifice. For this much of the scene, there are only stage 
directions without spoken words. The following is a verbatim copy of the 
rest of the scene, the parts in parentheses being stage directions: “ Old 
Tom— About four courses of bricks will leave me room to pass. What 
is that on the line? There is something surely there. (A distant tele- 
graph alarm rings, the semaphore levers play, and the lamps revolve.) 
Gr:at Heaven! ‘tis Gordon. I see his pale, upturned face — he lives! 
Gordon! Gordon! I’m here! He does not answer me. (A whistle is 
heard, and distant train passes.) Ah! murderers. I see their plan. They 
have dragged his insensible body to that place, and left him there to be 
killed by a passing train. Demons! Wretches! (He works madly at the 
orifice. The bricks fall under his blows. The orifice increases. He tries 
to struggle through it.) Not yet; not yet. (The alarm rings again. The 
levers in the front play. The red light burns, and a white light is turned 
to L. H. Tunnel. The wheels of an approaching train are heard.) Oh, 
Heaven! give me strength—down—down. One moment! (A large 
piece of wall falls in, and Old Tom comes with it.) See, it comes; the 
monster comes! (A loud rumbling and crashing sound is heard. He tries 
to move Gordon; but seeing the locomotive close on him, he flings him- 
self on the body, and, clasping it in his arms, rolls over with it forward. 
A locomotive, followed by a train of carriages, rushes over the place, and. 
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as it disappears, Old Tom frees himself from Chumley, and gazes after 
the train.)” The play of “After Dark” has never been published by 
Boucicault, although printed by him for private use. 

The first inquiry is, What is meant, in the Act of 1856, by a “dramatic 
composition ;” what is meant by the “ public representation” of a dramatic 
composition ; and what is meant by the right to “ act. perform, or represent ” 
a dramatic composition, on “a stage or public place?” The Act of 1856 
confers on the author or proprietor of a copyrighted “ dramatic composition, 
designed or suited for public representation,” the sole right of acting, per- 
forming, or representing the same on a stage or public place, in addition 
to the sole right to print and publish such composition. The latter right 
must be considered as being conferred by the Act of 1831; for, although 
that Act only speaks of a copyright for a “book or books, map, chart, 
musical composition, print, cut, or engraving,” yet, under the language of 
the Act of 1856, a “dramatic composition, designed or suited for public rep- 
resentation,” must be regarded as embraced within the Act of 1831. 

A composition, in the sense in which that word is used in the Act of 
1856, is a written or literary work invented and set in order. A dramatic 
composition is such a work in which the narrative is not related, but is 
represented by dialogue and action. When a dramatic composition is 
represented, in dialogue and action, by persons who represent it as real, by 
performing or going through with the various parts or characters assigned 
to them severally, the composition is acted, performed, or represented ; 
and, if the representation is in public, it is a public representation. To 
act, in the sense of the statute, is to represent as real, by countenance, 
voice, or gesture, that which is not real. A character in a play who goes 
through with a series of events on the stage without speaking, if such be 
his part in the play, is none the less an actor in it than one who, in addition 
to motions and gestures, uses his voice. A pantomime is a species of 
theatrical entertainment in which the whole action is represented by ges- 
ticulation, without the use of words. A written work consisting wholly of 
directions set in order for conveying the ideas of the author on a stage or 
public place by means of characters who represent the narrative wholly 
by action, is as much a dramatic composition designed or suited for public 
representation as if language or dialogue were used in it to convey some 
of the ideas. 

The “railroad scene” in the plaintiff’s play is undoubtedly a dramatic 
composition. Those parts of it which are represented by motion or gesture, 
without language, are quite as much a dramatic composition as those parts 
of it which are represented by voice. This is true also of the “ railroad 
scene” in “ After Dark.” Indeed, on an analysis of the two scenes in the 
two plays, it is manifest that the most interesting and attractive dramatic 
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effect in each is produced by what is done by movement and gesture en- 
tirely irrespective of any thing that is spoken. The important dramatic 
effect in both plays is produced by the movements and gestures which 
are prescribed and set in order so as to be read, and which are con- 
tained within parentheses. The spoken words in each are of but trifling 
consequence to the progress of the series of events represented and com- 
municated to the intelligence of the spectator by those parts of the scene 
which are directed to be represented by movement and gesture. The series 
of events so represented and communicated by movement and gesture alone 
to the intelligence of the spectator, according to the directions contained in 
parentheses in the two plays in question here, embraces the confinement 
of A. in a receptacle from which there seems to be no feasible means of 
egress ; a railroad track, with the body of B. placed across it in such man- 
ner as to involve the apparently certain destruction of his life by a passing 
train ; the appearance of A. at an opening in the receptacle from which A. 
can see the body of B.; audible indications that the train is approaching ; 
successful efforts by A., from within the receptacle, by means of an imple- 
ment found within it, to obtain egress from it upon the track; and the 
moving of the body of B. by A. from the impending danger a moment 
before the train rushes by. In both of the plays, the idea is conveyed that 
B. is placed intentionally on the track with the purpose of having him 
killed. Such idea is, in the plaintiff's play, conveyed by the joint medium 
of language uttered and of movements which are the result of prescribed 
directions; while in Boucicault’s play, it is conveyed solely by language 
uttered. The action, the narrative, the dramatic effect and impression, 
and ‘the series of events, in the two scenes are identical. Both are dramatic 
compositions, designed or suited for public representation. It is true that in 
one A. is a woman, and in the other A. is a man; that in one A. is confined in 
a surface railroad-station shed, and in the other A. is confined in a cellar 
abutting on the track; that in one A. uses an axe, and in the other A. uses 
an iron bar; that in one A. breaks down a door, and in the other A. en- 
larges a circular hole; that in one B. is conscious and is fastened to the rails 
by a rope, and in the other B. is insensible and is not fastened; and that 
in one there is a good deal of dialogue during the scene, and in the other 
only a soliloquy by A. and no dialogue. But the two scenes are identical 
in substance, as written dramatic compositions, in the particulars in which 
the plaintiff alleges that what he has invented and set in order in the scene 
has been appropriated by Boucicault. 

Nor is this a case of first impression. An arrangement of musical notes, 
forming a tune or air, is a musical composition; and the author, who has 
invented it and set it in order and copyrighted it, is entitled to protection. 
The extent of that protection has been the subject of judicial interpreta- 
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tion.’ In the case of D'Almaine v. Boosey (1 You. & C. Ex. 288), 
the plaintiffs, proprietors of the copyright of an opera of Auber’s, and also 
of another copyright of the overture of the same opera, and also of 
another copyright of the airs of the same opera, filed a bill in equity to 
restrain the defendant from infringing such copyrights. The defendant 
had published several of the airs with some alterations, in the shape of 
quadrilles and waltzes. It was claimed on the part of the defendant that 
his work was merely an adaptation of the original, and therefore not a 
piracy. But the court (Lord Chief Baron Lyndhurst) held, that if the 
defendant had published the original air, though with adaptations and har- 
monies, or for different instruments, it was a piracy, and that it was not 
like the case of an abridgment of a book, where the purpose of the abridg- 
ment was distinct from that of the work from which it was taken. On 
this subject the court says, “ It is admitted that the defendant has published 
portions of the opera containing the melodious parts of it; that he has also 
published entire airs; and that in one of his waltzes he has introduced 
seventeen bars in succession, containing the whole of the original air, 
although he adds fifteen other bars which are not to be found in it. 
Now, it is said that this is not a piracy, first, because the whole of each 
air has not been taken; and, secondly, because what the plaintiffs purchased 
was the entire opera, and the opera consists not merely of certain airs and 
melodies, but of the whole score. But, in the first place, piracy may be 
of part of an air as well as of the whole; and, in the second place, ad- 
mitting that the opera consists of the whole score, yet if the plaintiffs were 
entitled to the whole, a fortiort, they were entitled to publish the melodies 
which form a part. Again, it is suid that the present publication is adapted 
for dancing only, and that some degree of art is needed for the purpose of 
so adapting it, and that but a small part of the merit belongs to the original 
composer.. That is a nice question. It is a nice question what shall be 
deemed such a modification of an original work as shall absorb the merit 
of the original in the new composition. No doubt such a modification may 
be allowed in some cases, as in that of an abridgment or a digest. Such 
publications are in their nature original. Their compiler intends to make 
of them a new use; not that which the author proposed to make. Digests 
are of great use to practical men, though not so, comparatively speaking, 
to students. The same may be said of an abridgment of any study; but 
it must be a bona fide abridgment, because if it contains many chapters of 


1 There may be a copyright, as in the case of the “ Low-Backed Car,” where 
the author wrote words, accompaniment, and prelude, to the old air of the “Jolly 
Ploughboy.” Lover v. Davison, 1 C. B. n.s. 182; or, as in the case of “ Pestal,” 
where an author wrote words for an old air, and got a friend to write an accompani- 
ment, and then entered the whole at Stationers’ Hall. It was held, his assignee had 
copyright in the accompaniment. Leader v. Purday, 7 C. B. 4. 
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the original work, or such as made that work most salable, the maker 
of the abridgment commits a piracy. Now it will be said that one author 
may treat the subject very differently from another who wrote before him. 
That observation is true in many cases. A man may write upon morals 
in a manner quite distinct from that of others who preceded him; but the 
subject of music is to be regarded upon very different principles. It is 
the air or melody which is the invention of the author, and which may, in 
such case, be the subject of piracy; and you commit a piracy if, by taking 
not a single bar, but several, you incorporate in the new work that in which 
the whole meritorious part of the invention consists. . . . Now it appears 
to me, that if you take from the composition of an author all those bars 
consecutively which form the entire air or melody, without any material 
alteration, it is a piracy; though, on the other hand, you might take them 
in a different order, or broken by the intersection of others, like words, in 
such a manner as should not be a piracy. It must depend on whether the 
air taken is substantially the same with the original. Now the most un- 
lettered in music can distinguish one song from another, and the mere 
adaptation of the air, either by changing it to a dance, or by transferring it 
from one instrument to another, does not, even to common apprehensions, 
alter the original subject. The ear tells you that it is the same. The 
original air requires the aid of genius for its construction, but a mere 
mechanic in music can make the adaptation or accompaniment. Substan- 
tially, the piracy is, where the appropriated music, though adapted to a 
different purpose from that of the original, may still be recognized by the 
ear. The adding variations makes no difference in the principle.” An 
injunction was granted. The views of Lord Lyndhurst in that case were 
cited and approved by Mr. Justice Nelson in this court, in the case of 
Jollie v. Jaques, 1 Blatchf. C. C. 618, 625. They are eminently sound 
and just, and are applicable to the case of a dramatic composition designed 
for public representation. Such a composition, when represented, excites 
emotions and imparts impressions not merely through the medium of the 
ear, as music does, but through the medium of the eye as well as the ear. 
Movement, gesture, and facial expression, which address the eye only, are 
as much a part of the dramatic composition as is the spoken language, 
which addresses the ear only ; and that part of the written composition which 
gives direction for the movement and gesture is as much a part of the com- 
position and protected by the copyright, as is the language prescribed to 
be uttered by the characters. And this is entirely irrespective of the set 
of the stage, or of the machinery or mechanical appliances, or of what 
is called, in the language of the stage, scenery, or the work of the scene 
~ painter. 

Now, in consonance with the principles laid down by Lord Lyndhurst, 
the plaintiff is as much entitled to protection in respect of a substantial 
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and material original part of his “ railroad scene,” as he is in respect of 
the whole.t Under the the Act of 1856, construed in connection with the 
Act of 1831, he is entitled to be protected against piracy, in whole or in 
part, by representation as well as by printing, publishing, and vending. 
Although the Act of 1831, in regard to printing. publishing, and vending, 
uses the words “in whole or in part,” and the Act of 1856, in regard to 
representing, does not use those words, yet the Act of 1856, by referring, 
as it does, to the right conferred by the Act of 1831 as the “sole right to 
print and publish ” the copyrighted composition, when such right is, on the 
face of the Act of 1831, the sole right to print and publish “in whole 
or in part,” and by then conferring “the sole right also to act, perform, or 
represent the same, or cause it to be acted, performed, or represented, on 
any stage or public place,” must be held to confer the right to represent in 
whole or in part.? 

All that is substantial and material in the plaintiff’s “railroad scene,” 
has been used by Boucicault, in the same order and sequence of events, 


1 In the case of Turner v. Robinson, 10 Ir. Ch. 121, s.c. on Appeal, ib. 510, the 
plaintiff was proprietor of a picture, “Death of Chatterton,” had publicly exhibited 
it in sundry places, and was having an engraving made from it. The picture had 
been engraved in a catalogue previously, in a cheap way, and no objection was made 
to this by the proprietor. The defendant arranged a tableau vivant in his studio fol- 
lowing the grouping of, and with a painted background like the one in the picture, 
and took a pair of photographs for the stereoscope from this group. Sale of the pho- 
tographs was enjoined. 

2 In considering whether there is infringement of copyright, we often have to 
consider the quality of the matter taken, rather than its quantity. Gray v. Russell, 
1Story, 11; Case of ‘‘ Adam’s Latin Grammar ;”’ Folsom v. Marsh, 2 Story, 100, Case 
of “ Sparks’s Life of Washington ;” Story v. Holcombe, 4 McLean, 306, Case of “ Story’s 
Equity Pleadings.” And it is no defence that only a part of the work is taken, 
because the owner of the copyright owns it all. Folsom v. Marsh, ubi sup. In an 
action for ‘penalties, the rule is different; the whole work must be taken, not 
merely so much as to render one liable to action for infringement. Rogers v. Jewett, 
22 Law Rep. 339 (Curtis, J., 1857, C. C. U.S., Mass.). The plaintiff had published 
a book called “ Philosophy of Mysterious Agents, Human and Mundane; or, The 
Dynamic Laws and Relations of Man, embracing the Natural Philosophy of Phenomena 
styled Spiritualism,” and the defendants had copied a large part of this book in a 
publication called “‘ Modern Mysteries Explained and Exposed.” A demurrer to an 
action of debt for the penalty of fifty cents a sheet, under St. 1831, ch. 16, § 6, was sus- 
tained, though an action on the case for damages might have been sustained. See 
Awwill v. Ferrett, 2 Blatchf. 48, Case-of “Bohemian Girl; ” Dwight v. Appleton, ubi sup, 
and Backus v. Gould, 7 How. 798, Case of ‘‘ Cowen’s and Wendell’s Reports.” Querre, as 
to the rule of damages under the Act of 1856, ch. 169, establishing a rate of damages 
at not less than one hundred dollars for the first, and fifty dollars for subsequent per- 
formances of a copyrighted play, —in case only a very small part of the play is 
borrowed. Consult on this point, cases on confusion of goods, 2 Black. Comm. 405, 
and cases cited in Wendell’s edition. See also Hart v. Ten Eyck, 2 Johns. Ch. 62. 
Gillespie v. Moon, 2 Johns. Ch. 585 ; Brackenridge v. Holland, 2 Blackf. 377. 
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and in a manner to convey the same sensations and impressions to those 
who see it represented, as in the plaintiff’s play. Boucicault has indeed 
adapted the plaintiff's series of events to the story of his play, and in doing 
so has evinced skill and art; but the same use is made in both plays of 
the same series of events, to excite, by representation, the same emotions 
in the same sequence. There is no new use, in the sense of the law, in 
Boucicault’s play, of what is found in the plaintiff’s “ railroad scene.” The 
“railroad scene” in Boucicault’s play contains every thing which makes 
the “railroad scene” in the plaintiff’s play attractive, as a representation 
on the stage. As, in the case of the musical composition, the air is the 
invention of the author, and a piracy is committed, if that in which the 
whole meritorious part of the invention consists is incorporated in another 
work, without any material alteration in sequence of bars; so in the case 
of the dramatic composition, designed or suited for representation, the 
series of events directed in writing by the author in any particular scene is 
his invention, and a piracy is committed if that in which the whole merit 
of the scene consists is incorporated in another work, without any material 
alteration in the constituent parts of the series of events, or in the sequence 
of the events in the series. The adaptation of such series of events to 
different characters, who use different language from the characters and 
language in the first play, is like the adaptation of the musical air to a 
different instrument, or the addition to it of variations or of an accompani- 
ment. The original subject of invention, that which required genius to 
construct it and set it in order, remains the same in the adaptation. A mere 
mechanic in dramatic composition can make such adaptation ; and it is a 
piracy if the appropriated series of events, when represented on the stage, 
although performed by new and different characters, using different lan- 
guage, is recognized by the spectator through any of the senses to which 
the representation is addressed, as conveying substantially the same im- 
pressions to, and exciting the same emotions in, the mind, in the same 
sequence or order. Tested by these principles, the “railroad scene” in 
Boucicault’s play is undoubtedly, when acted, performed, or represented on 
a stage or public place, an invasion and infringement of the copyright of the 
plaintiff in the “ railroad scene” in his play. — 

The substantial identity between the two scenes would naturally lead to 
the conclusion that the later one had been adopted from the earlier one. 
The charge of actual plagiarism on the part of Boucicault, made in the 
bill, is not denied. It is hardly possible that the resemblances are acci- 
dental, and that the differences are not merely colorable, with a view to 
disguise the plagiarism. The true test as to whether there is piracy or 
not, is to ascertain whether there is a servile or evasive imitation of the 
plaintiff’s work, or whether there is a bona fide original compilation made 
up from common materials and common sources, with resemblances which 
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are merely accidental, or result from the nature of the subject. Emerson 
vy. Davies, 3 Story, 768, 793. 

Nothing that has been adduced on the part of the defendants affects 
the validity of the plaintiff’s copyright on the question of the originality 
and novelty of the “railroad scene” in his play. 

The sale of Boucicault’s play to other persons, with a view to its public 
representation, makes the seller a participant in causing the play to be 
publicly represented. 

An injunction must therefore issue, restraining the defendants from the 
public performance or representation, and from the sale for public perform- 
ance or representation, of the “railroad scene ” in the play of “ After Dark,” 
or of any scene in substance the same as the “ railroad scene” in either of 
the two plays, as such scene is herein defined. 

Thomas S. Alexander, William Tracy, Joseph F. Daly, for the plain- 
tiff; William D. Booth, with whom was Thomas W. Clarke, of Boston, for 
the defendants. 


1 Descriptive matter in a record of title is no part of the title. Thus a book 


described in the record as in a certain number of volumes may be published in a 
different number. Dwight v. Appleton, 1 N.Y. Leg. Obs. 195. 
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[For the present number of the Digest, selections have been made from 
the following volumes of State Reports: 1,2 Bush (Kentucky) ; 32, 33 
California; 16, 17, 18 Grattan (Virginia) ; 3 C. E. Green (18 N.J. Chan- 
cery); 40, 41 Illinois; 28 Indiana; 23 Iowa; 41 Mississippi; 17 Ohio 
State; 56 Pennsylvania State; 40 Vermont. ] 


Account. —See TENANT In Common. 


Action. — See Contract; Municipat Corporation; Removat or Surrs 
FROM Unitep States To State Courts. 


ADMINISTRATOR. — See CONFEDERATE Money, 3. 


ADMIRALTY. 


The Hine v. Trevor, 4 Wallace, 555, disapproved, but followed in Ballard v. 
Wiltshire, 28 Ind. 341. : 


ApMIssion. — See PRESUMPTION. 


ALIMONY. 


Alimony pendente lite may be allowed without statute authority. The power 
to grant it being incident by common law to the power to grant divorces. — Pe- 
trie v. People, 40 Ill. 334. 

Amnesty. —See Way, 3. 
—See Jornt TortTreasors. 
AppraL. —See Sramp, 6, 7. 
ARBITRATION. —See PARTNERSHIP. 


ASSIGNMENT. 
An unliquidated balance of account is assignable. — Wescott v. Potter, 40 
Vt. 971. 
See Conruict or Laws. 


ASSUMPSIT. 


1. The payee of a note for $40, payable on demand in ‘‘ hemlock bark, at the 
going price,” in the summer of 1863, requested the maker to have the bark 
peeled in the course of the summer (the season for peeling bark), and delivered 
the next winter, which the maker agreed to do. The bark was not delivered. 
Held, that the demand was appropriate to the note, and that, on defendant’s failure 
to furnish the bark, the payee could recover on the money counts. — Read v. 
Sturtevant, 40 Vt. 521. 
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2. On a promise to pay ‘‘ as soon as able,” a judgment and execution are the 
best test of defendant's ability to pay. — Cecil v. Welch, 2 Bush, 168. 
See Carrier, 4; Certiricate or Deposir; DamaGes, 2; Stamp, 5. 
BatLMENT. — See ConsiGNor; INNKEEPER; WAREHOUSEMAN. 
Bank. —See Grrr; Nationat Bank. 
Bankruptcy. —See Nationa Bank, 1. 


BETTERMENT. 


1. An act of the legislature incorporated a company for the purpose of drain- 
ing large tracts of marsh land, and authorized one of the judges of the Supreme 
Court to appoint three commissioners to make a contract with said company for 
said purpose, subject to the approval of one of said judges. The contract price 
was to be assessed, and to be a lien upon the land benefited; but there was no 
provision for the indemnification of the owner in case the expense exceeded the 
benefit conferred. Said act was not passed at the request of the land-owners. 
Held, that it was unconstitutional, by the Chancellor, on the ground that it was 
not passed for public uses, and that, as a police law, it was bad, as it allowed the 
making of a contract of profit to the corporation, and so imposed a rent charge 
on said lands for its benefit: on appeal, on the ground that it was a betterment 
law which did not limit the tax on the proprietors to the benefit conferred. — The 
Tide-Water Co. v. Coster, 3 C. E. Green, 54; s.c. ib. 518. 

See Ottawa v. Spencer, 40 Ill. 211. See also post, ConstrruTionat Law, 
State. 

2. A street-railroad company's easement of running cars over tracks in a 
street, may be assessed as real property benefited by the widening of said street 
for the expense of such widening. — Appeal of N.B. & M. R.R. Co., 32 Cal. 
499; Chicago v. Baer, 41 Ill. 306. 

As to word “‘ land,” see Cleveland & Pittsburgh R.R. Co. v. Speer, 56 Penn. 
St. 325. 


Britt oF Lapinc. — See WaAREHOUSEMAN. 


Brits anp Nores. 


Notice of protest of a note was left at the house in Washington, of a member 
of Congress, after Congress had adjourned and he had left the city, as was his 
custom at such times. His domicile was in the district he represented, and his 
Washington house was occupied by strangers, by his permission, who did not 
pay‘rent. Held, that the notice was not sufficient (Moncure, J., dissenting). 
— Bayly v. Chubb, 16 Grat. 284. 

See Assumpsit, 1; CERTIFICATE OF Deposit; CONFEDERATE Money, 4, 5; 
Coupon; Estopret; Guaranty; Stamp, 1-5. 

Boarp or Heatru.—See ConstituTionat Law, Stare, 3. 
Bona Five Purcnaser. — See Stamp, 8. 


Bonp. 


Insanity is not a defence to an action on an injunction bond, it not appearing 
that plaintiff knew the fact. 
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Counsel fees for defending against the writ allowed in damages. — Behrens y, 
McKenzie, 23 lowa, 333. 


Bounty. —See ConstiruTionaL Law, 2. 
BripGe. — See NEGLIGENCE, 4. 
Broker. —See TENDER, 2. 
BurveENn or Proor.— See Assumpsit, 2; Carrier, 2. 


CapTuURE. 


A horse branded ‘* U.S.” was left by the rebel General Morgan in exchange 
for one taken by him. J/eld, that presumptively the horse was captured from 
the United States, and that as against them the party receiving it from Morgan 
took a good title. — Cessna v. Thurman, 1 Bush, 292. See Price v. Poynter, ib. 
387; Richardson v. Tipton, 2 Bush, 202. 


CARRIER. 

1. A keeper of a public ferry across the Mississippi is a common carrier, and 
liable for failing to transport plaintiff's cattle in consequence of not having his 
boat in running order, although he keeps said ferry as assignee of a license and 
contract with a city subjecting the licensee to penalties in case of such failure. — 
Slimmer v. Merry, 23 Iowa, 90. 

2. A common carrier cannot exempt himself by notice from the duty to use 
ordinary diligence in carrying freight for reward. The burden is on the plain- 
tiffs to show a want of such diligence; but they make a prima facie case 
in showing an unusual delay in delivering the goods according to the general 
course of business. — Mann v. Birchard, 40 Vt. 326. 

3. Cattle were put on cars in time for the regular night train, with the knowl- 
edge of the station agent; two cattle trains passed without stopping for these 
cars, and in the morning the plaintiff removed his cattle from the cars, and drove 
them home. Held, that the railroad company was liable for the deterioration 
of the cattle during the night, and that the fact that they were not fed was 
proper for the consideration of the jury. —Jllinois Central R.R. Co. v. Waters, 
41 Ill. 73. See Mann v. Birchard, 40 Vt. 326. 

4. Carriers of passengers are liable in assumpsit for the loss of ordinary 
baggage only ; not for several watches, or ladies’ dresses, carried in a male pas- 
senger’s trunk, nor for the expense incurred in searching for the lost articles. — 
Miss. C. R.R. Co. v. Kennedy, 41 Miss. 671. 

See Consignor; 


Cases Fottowep.—See ApmiraLty; RarLroap, 2. 


OF DEposIrT. 

Assumpsit by an indorsee on a certificate of deposit by A. ‘‘ payable to the 
order of himself on the presentation of this certificate properly indorsed.” No 
presentation and demand were alleged in the declaration. Held bad, on general 
demurrer. 


Such a certificate is a negotiable instrument. — Bellows Falls Bank v. Rutland 
County Bank, 40 Vt. 377. 


Curckx. — See Coupon. 
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Cuose Acrion. —See AssiGNMENT. 
Civiz Ricuts Buy.— See Constirutionay Law, 5. 


The laws of a college forbade the students to join secret societies. A student 
did nevertheless join the ‘‘ Good Templars” (temperance), for which he was sus- 
pended by the faculty. A mandamus to reinstate him was refused. The right 
to join the ‘* Good Templars” is not inalienable, and was surrendered by enter- 
ing the college. — People v. Wheaton College, 40 Ill. 186. 


Common Carrier. —See Carrier. 


ConFEDERATE Money. 

1 Executory contracts made in consideration of Confederate money within 
the Confederate lines, and during the war, are valid. — MeMath v. Johnson, 41 
Miss. 439; Martin v. Hortin, 1 Bush, 629. 

2. Partners in Kentucky, while within the lines of the Confederate army, 
received Confederate money to a large amount. On the withdrawal of said 
army, it was agreed that one partner should go South and invest said money for 
the benefit of the firm. He went South, and made large profits with said money, 
for which he refused to account. Held, that he was liable. — Anderson v. Whit- 
lock, 2 Bush, 398. 

3. A guardian or administrator, who has charged himself in his annual ac- 
counts, in 1862, 1863, and 1864, with the receipt of so many ‘‘ dollars,” cannot 
now show that he received the amount in question in Confederate currency. — 
McFarlane v. Randle, 41 Miss. 411; Adams v. Westbrook, ib. 385. 

4, In November, 1861, O. gave C. notes for so many “dollars,” payable in 
one, two, and three years. Nothing was said as to the currency in which they 
were payable, but C. accepted payment of the first two in Confederate money. 
In an action on the third, held, that C. could recover the full amount for which 
the note was given, with interest. — Omohundro vy. Crump, 18 Grat. 703. See 
Boulware v. Newton, ib. 708. 

5. Otherwise, of a bond given June 14, 1862, payable Jan. 1, 1863. Judg- 
ment for the value in gold, Jan. 1, 1863, of the number of Confederate dollars, 
secured by the bond, with interest (Moncure, P., dissenting).— Dearing v. 
Rucker, 18 Grat. 426. 

Conriict or FeperAL anp State AutHority.—See ApmiraLty ; ConstTI- 
TuTIoNAL Law, 5; Mississippi River. 


Conruict or Laws. 

A policy of life insurance was made by a New York company, with a condition 
that it should not become valid until countersigned by their agent at Chicago, 
and the premium paid. Said condition was complied with in Chicago. Held, that 
the law of Illinois as to assignment of the policy prevailed; and that such an 
assignment by a married woman, by way of a pledge, was good in equity. — 
Pomeroy v. Manhattan Life Ins. Co., 40 Ill. 398. 

Conscription. — See Constitutional Law, 1. 
ConsipEraTIon.- See Estopret. 
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ConsIGNoR. 


B. bought grain, and consigned it by defendants’ railroad to C. & W.; pay- 
ing for it with drafts on C. & W., accepted by them, and indorsed by L. C. & 
W. failed to take up some of said drafts, as they became due, and L. paid them, 
Thereupon B. ordered defendants to deliver said grain to L. instead of C. & W., 
which they refused to do. C. & W. had received no bill of lading, and L, 
offered to give up said drafts to them (C. & W., being the real defendants), 
Held, that defendants were liable to L. in trover. Lewis v. Galena & Chicago 
Co., 40 Ill. 281. 


Conspiracy. 

Counts for conspiracy to ‘* cheat and defraud” parties of their property “ by 
divers false pretences, and subtle means and devices,” held bad on demurrer. 
The object was not necessarily criminal, and the means too vaguely described. 
So counts alleging a purpose to ‘‘ get into the hands” of the accused from cer- 
tain other parties their goods, and then to abscond from the State with said gogds, 
and defraud said parties of the same. — State v. Keach, 40 Vt. 113. 


ConstituTIONAL Law. 

1. Congress may raise armies by conscription. 

One who has furnished a substitute who still continues in the service, is not 
thereby entitled to be discharged from service, under a call made by a subsequent 
act of Congress. (Decided under the Confederate Constitution.) — Burroughs v. 
Peyton, 16 Grat. 470. 

2. A tax was levied, by a county, under the authority of the State Legisla- 
ture, in order to prevent a draft by hiring substitutes ; and another, after a draft, 
to reimburse expenses for substitutes and to pay drafted men who were willing 
to serve. 

Held, that they were unconstitutional as to those who had not consented to 
them. — Ferguson v. Landram, 1 Bush, 548. 

But see Drake v. Phillips, 40 Ill. 388, 393; State v. Harris, 17 Ohio St. 608; 
Washington County v. Berwick, 56 Penn. St. 466. 

3. A toll imposed by a State on logs and lumber floated down a stream from 
that State into an adjoining one, is unconstitutional. — Carson R. L. Co. v. Pat- 
terson, 33 Cal. 334. 

4, The Legal Tender Law is constitutional as to debts contracted before its 
passage. — Wilson v. Triblecock, 23 Iowa, 130. 

Contra, Riley v. Sharp, 1 Bush, 348. See Hall v. Hiles, 2 Bush, 532. 

5. The Civil Rights Bill, so far as it undertakes to make negro testimony 
admissible in State courts, contrary to State laws, is unconstitutional. — Bowlin 
v. Commonwealth, 2 Bush, 5. 

See ConrepEerRATE Monry; Exemption, 1, 2; Mississrppr River; 
ROAD, 1-3; Secession; Stamp, 1, 4, 5,7; Stay Law; Tax; War, 3. 


ConstiTuTIONAL Law, STATE. 


1. The Constitution of Ohio gives a right to vote to white male citizens. It 
having been decided that male citizens having a visible admixture of African 
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blood, but in whom the white blood preponderates, are whites within the above 
clause ; held, that a law imposing a heavy burden of proof on such citizens, pro- 
viding that judges of elections should not be liable for damages for rejecting 
their votes, and otherwise unfavorably discriminating against them, was uncon- 
stitutional. — Monroe v. Collins, 17 Ohio St. 665. 

2. An act consolidating the suburbs of a city with the city, subject to the vote 
of the citizens of the districts interested, is not unconstitutional as an attempt to 
delegate legislative power. — Smith v. McCarthy, 56 Penn. St. 359. 

3. An act of a State Legislature gave to a board of supervisors power to 
make all regulations necessary for the preservation of the public health; and the 
board accordingly passed an order prohibiting the establishment or maintenance 
of slaughter-houses in certain places. Held, that said act and order were con- 
stitutional. — Ex parte Shrader, 33 Cal. 279. 

4, An act authorizing the establishment of a private way over the land of an- 
other against his will, was held contrary to the State Constitution (LAWRENCE, 
J., dissenting). — Crear v. Crossly, 40 Ill. 175; Winkler v. Winkler, ib. 179, 
185. 
. But see Wolcott v. Whitcomb, 40 Vt. 40; Coster v. Tide-Water Co., 3 C. E. 
Green, 54, 67; Keeling v. Griffin, 56 Penn. St. 305. 

See BeTTERMENT ; District ATTORNEY ; MaNpamus; Municipat Corpora- 
TION; 1-3. 


ConsTRUCTION OF INSTRUMENTS AND STaTUTES. — See BETTERMENT, 2; Con- 
FEDERATE Money, 3, 4, 5; Coupon; Domicite; Exemprion, 3; INsur- 
ANCE; Nationa Bank; Raitroap, 5; Tax; Tenant Common; Wuarr; 
2, 4, 5. 


ConTRACT. 


A barge was hired ‘for the sum of ten dollars per day, until delivered back 
in C., in like good order as received,” no time for its return or the payment of 
the money being named. The amount due on this contract, after a reasonable 
time, was recovered. Second action being brought on said contract for use of 
said barge since the former recovery ; Held, that the former recovery was a bar, 
as the contract was entire. — Stein v. Steamboat Prairie Rose, 17 Ohio St. 471. 

See Assumpsir; CONFEDERATE Monty; Conruict or Laws; ConstitTv- 
TIONAL Law, 4; Covenant, 3; Exemption, 1, 2; Rareroap, 1-3; Save; 
Stavery, 2,3; Stay Law; Tenver, 2; Trust Funp; Usury; War, 4, 5. 


CONVERSION. 

1. A sale by one of another's property, believing it to be his own, is a con- 
version. — Morrill v. Moulton, 40 Vt. 242. 

2. So is possession by a purchaser under like circumstances. — Chandler v, 
Ferguson, 2 Bush, 163. 

See Consignor; EquitaBLe CONVERSION. 

Corporation. —See 1-3, 6. 
Costs. — See Bonp. 
CounsEL Frrs. —See Bonp. 
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Coupon. 


Coupons in this form: ‘* Coupon, City of Wheeling, guaranteed by the State 
of Virginia. Duncan, Sherman, & Co., of New York, will pay to the bearer 
thirty dollars, the half-yearly interest on Wheeling bond 269, due 1 January, 
1867. $30. M. Nelson, Mayor;” after having been taken up by the State, 
were stolen from it, and came to plaintiff's hand bona fide and for value after the 
instalments of interest for which they were given had been due for from six 
months to two years and a half. Held, that he could not recover, and the cou- 
pons were ordered to be given up. Rives, J., dissenting, on the ground that 
the coupon was a check, with no time appointed for its presentment, and not 
overdue when taken by plaintiff; the date specified the interest for which it was 
given, not a day for presentment. — Arents v. Commonwealth, 18 Grat. 750. 

See MorrGaaer, 2. 

CovENANT. 

1. A covenant between A. and B., owners of adjoining premises, that A. may 
build a party wall, half on each lot, and that when B. uses the same he shall pay 
A. half its cost, is personal, and does not pass with the land to A.’s grantee. — 
Block v. Isham, 28 Ind. 37. 

2. A purchaser of a mill, after a breach of covenant by a railroad company 
with its former owner to dig a new channel, &c., for the mill stream, cannot sue 
on said covenant. — Junction R.R. Co. v. Sayers, 28 Ind. 318. 

3. Defendant made a valid agreement with three partners not to do business 
in a certain place. Two of said partners sold out to the third, and left said 
place. Said third re-sold the business to defendant, and released said agreement. 
Held, that the other two partners could not sue for a breach, as the agreement 
was incident only to the business. — Gompers v. Rochester, 56 Penn. St. 194. 

See WarRaNTY. 

Crimat Law. —See Consprracy; Forcrery; Larceny; Lorrery; SEcEs- 
sion; War, 2; WITNEss. 
DaMaGEs. 

1. In assessing damages caused by the construction of a railroad, the loss of 
custom to a mill, owing to the frequent passing of trains which rendered it unsafe 
to drive horses to the same, may be considered. — Western Pennsylvania R.R. 
Co. v. Hill, 56 Penn. St. 460. 

2. In assumpsit for failure to deliver goods sold according to agreement, the 
measure of damages is similar to that in trover; viz., the value of the goods at 
the time when they should have been delivered, with interest. — Bickell v. Col- 
ton, 41 Miss. 368; Orange & Alexandria R.R. Co. v. Fulvey, 17 Grat. 366. 

3. The measure of damages in California for the wrongful taking and conver- 
sion of property of fluctuating value, is the highest market value at the place, 
at or after the time of conversion; with interest from the time of estimating 
the same as a matter of legal right. — Hamer v. Hathaway, 33 Cal. 117. 

Contra, Bickell v. Colton, 41 Miss. 368. See Greer v. Powell, 1 Bush, 489. 

See Bonp; Carrier, 1, 4; Municrean Corporation; Rarroap, 7. 

Derivery. —See Sate; WAREHOUSEMAN. 

Dremanp. —See Assumpsit, 1; Certiricate or Deposir; GUARANTY. 

Deposit. — See Grrr. 
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District ATTORNEY. 


A person not licensed to practise law by any court, is eligible to the office of 
District Attorney in California. — People v. Dorsey, 32 Cal. 296. 


DomiciLz. 


One may be a resident in one State, and taxed as such, when his domicile is 
in another. — Board of Supervisors v. Davenport, 40 Ill. 197. 


Drartr. — See ConstituTionaL Law, 1. 
EasEMENT. — See BETTERMENT, 2. 


EccresrasticaL Law. 

A synod of the Presbyterian Church, in the exercise of original jurisdiction, 
ordered the election of additional ruling elders in a church. They were elected, 
and the act was confirmed by a declaration of the general assembly. Held, that 
the election was void. The acts both of the synod and the general assembly 
were contrary to the Constitution of the Presbyterian Church. The civil courts 
have jurisdiction in such a case when civil rights are infringed (WuLLIAMs, J., 
dissenting). — Watson v. Avery, 2 Bush, 332. 

EMANCIPATION. — See SLavery, 1, 2. 
Eminent Domain. —See ConstirutTionaL Law; Strate, 4; Municrpat Cor- 
PORATION. 


EqQuiITABLE CONVERSION. 


The surplus of the proceeds of lands of a decedent in New Jersey, sold by 
order of court for the payment of his debts, over the amount needed for that 
purpose, as also the proceeds of lands sold on proceedings for partition, because 
incapable of partition, will pass as real estate to the heirs of an infant entitled 
to the same. 

Otherwise, of proceeds of such a sale of lands in another State, by the laws of 
which they are to be considered personal estate, although such proceeds are in 
the hands of a guardian appointed in New Jersey, and the infant is a resident 
there. — Oberly v. Lerch, 3 C. E. Green, 346, 575. 

Equiry.— See EquiraBLE Conversion; Letrrers; MortGaGe; 
6; Speciric PerrorMANcE; Trust Fund; VENDOR AND PURCHASER. 


A., alleging himself to be the owner of a patent-right for a machine, license 
B. to make and sell said machine within a certain territory, in consideration of 
which B. agreed to pay A. a royalty on each machine so made and sold. After 
a large number of machines had been made, and a part of the same sold, without 
disturbance by third parties, and time enough to test the machine had elapsed, a 
compromise was made by which B. gave his note to A. for the amount due on 
the machines sold, and the royalty on those on hand or thereafter to be made was 
considerably reduced. A. sued B. on the note. Held, that defendant was es- 
topped to set up want of consideration, on the ground of want of novelty or 
inutility of said machine. — Davis v. Gray, 17 Ohio St. 330. 

See Sramp, 2. 
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Evipence. —See Caprure; Carrier, 2, 4; ConstrrutionaL Law, 5; Es- 
TOPPEL; Presumprion; RaiLroap, 9; Sramp, 1, 2, 5, 8; Wirness. 


Execution. — See Exemption; Rarcroap, 6. 
Executor AND ADMINISTRATOR. — See CONFEDERATE Money, 3. 
Exempitary Damacrs. — See RarLroap, 7. 


EXEMPTION. 

1. A widow claimed such personal property of her husband as had been ex- 
empted from liability for debts by a late law. The administrator resisted her on 
the ground that the other personal property was not sufficient to pay debts con- 
tracted before said law was passed. Held, that the widow was entitled. Said 
law was constitutional as to contracts existing at the time of its passage. — Ste- 
phenson v. Osborne, 41 Miss. 119. 

2. Otherwise, of a law prohibiting a sequestration of the goods, tolls, &c., of 
a particular corporation. — Penrose v. Erie Canal Co., 56 Penn. St. 46. 

3. A threshing-machine used by a farmer to thresh his own grain and that of 
others for hire, is not exempt from execution as one of ‘ the proper tools or im- 
plements of a farmer.” — Meyer v. Meyer, 23 Towa, 359. 


Ferry. — See Carrier, 1; Mississtpr1 River. 


ForGery. 
“M., C., & Co., pay Binam $5.75. J. L. C.,” does not on its face, unaided 
by innuendo or the averment of extrinsic facts, import an order for the payment 


of money, so as to sustain an indictment for forging the same. — Bynam v. State, 
17 Ohio St. 142. 


Francuise. — See Mississrprr River; Rarroap, 1-3. 


GENERAL AVERAGE. 

The owner of a vessel is not entitled to contribution in general average for 
damage sustained or expense incurred by reason of the perils of the seas, if the 
vessel was unseaworthy when she left port, although from a latent defect. — Wil- 
son v. Cross, 33 Cal. 60. 

Grrr. 


A. deposited $220 of her own money in the defendant Savings Bank in the 
name of B., and took a deposit book in which was the following entry by the 
treasurer of said bank: ‘* 1864, No. 530; B. deposited $220.” The treasurer 
at the time of the deposit, also entered in the bank books that B. deposited 
$220. A. retained said deposit book until her death, and it was found among 
her papers; and it did not appear that B. knew of the gift during her life, she 
having died before A. Held, that this was a perfected gift; that the deposit 
book was not negotiable, and that the bank was not bound to pay said deposit to 
A.’s administrator upon the order of B.’s father, who was B.’s sole heir; and that 
the said money belonged to B.’s estate independent of her husband, he not hav- 
ing reduced the claim to possession during her life. — Howard v. Windham 
County Savings Bank, 40 Vt. 597. 

Governor. — See ManDAmus. 


Grant. —See WuarrF. 
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GuaRanTY. 


‘IT assign the within to K., for value received, and bind myself to paying it 
promptly after maturity, if not paid by the drawers at maturity,” indorsed upon 
a note is a guaranty, and demand and notice are not necessary to fix the guaran- 
tor’s liability on failure of the makers to pay at maturity. — Baker v. Kelly, 41 
Miss. 696. 

So in case of a lease. — Voltz v. Harris, 40 Ill. 155. 


Guarpian. — See ConreperatE Money, 3. 


Huspanp anp WIFE. 


A wife who without cause, and against her husband’s will, refuses to live with 
him, cannot bind him for necessaries to a third party who knows that she is not 
living with her husband, and who sells to her without further inquiry. — Brown 
v. Mudgett, 40 Vt. 68. 

See Girt; Lerrers; SLavery, 3. 


Contract. —See ConrepERATE Money, 1, 2; Insurance, 2; Stav- 
ERY, 2; Usury; War, 4, 5. 

InpEmnity. — See Speciric PERFORMANCE. 

InpicTMENT. — See Conspiracy; ForGery; Larceny. 
Inrant.—See 1. 

Ingunction. — See Bonp; Lerrers; RarLroap, 2, 6. 


INNKEEPER. 


1. An innkeeper posted this notice in his inn: ‘* Deposit your money and val- 
uables in the safe at the office ;” and a guest accordingly did so deposit a very 
large amount of gold dust and coin, which was received and placed in the safe 
without objection. The clerk was knocked down, and, the combination lock not 
being turned, the safe was robbed. Held, that the innkeeper was liable to the full 
amount of the deposit; judgment payable in gold. — Pinkerton vy. Woodward, 
33 Cal. 587. 

2. Ninety dollars kept by a guest at an inn for daily use, were stolen from his 
room. Held, that the innkeeper was liable. — Weisenger v. Taylor, 1 Bush, 275. 

Insanity. — See Bonp. 


Inso.tvency. — See Nationat Bank, 1. 


INSURANCE. 


1. The only memorandum of insurance on an unfinished vessel was on the 
“marine docket” of a marine and fire insurance company, as follows: ‘No. 
6570; 1865, June 23d. William H. Churchill, for account, &c., (on) steamboat 
River Queen, $6,000. Total insurance inclusive, $12,000, against fire only, 
while finishing at the wharf at Pittsburgh, Pa. (Rate) one-half per cent per 
mo. from June 23d, 1865.” No policy was issued. Held, that the terms of the 
insurance must be taken to be the usual terms of the policies issued by said com- 


pany. 
The marine and fire policies usually issued differed in their terms. Held, 
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that this was an insurance against fire. — Eureka Ins. Co. v. Robinson, 56 Penn. 
St. 226. 

See American Horse Ins. Co. v. Patterson, 28 Ind. 17. 

2. A cargo of coffee to be shipped from Rio to Richmond, or some other At- 
lantic port of the United States, on the Sally Magee (see 3 Wallace, 451), was 
insured Dec. 24, 1860, at the usual rates. The enumeration of risks was in the 
English form. The cargo was shipped May 10, 1861, and was captured on the 
high seas by a United States vessel, June 27, and condemned as enemy prop- 
erty. Held, that the insurers were liable. Capture, though not enumerated, 
was one of the risks, and the insurance was legal. — The Merchant's Insurance 
Co. v. Edmond, 17 Grat. 138. 

3. A fire insurance policy contained a provision that, ‘‘ if the property ” insured 
** shall be sold,” the policy should be void. When said policy was made, said 
property was under a mortgage, and said policy was assigned to the mortgagee 
with the assent of the insurers. Held, that a delivery of said property to the 
mortgagee did not avoid the policy. 

A further provision avoided the policy if another insurance should be made 
on the property thereby insured, not consented to in writing thereon. A stock 
of goods insured was removed to another place, and merged in a stock insured in 
other companies by policies covering accruing stocks. Held, that the first-men- 
tioned policy was avoided as to said removed goods. — Washington Ins. Co. v. 
Hayes, 17 Ohio St. 432. 

See Conriict or Laws; War, 4 


ReveNvE. —See Stamp; Tax. 


INTERPLEADER. 


After judgments recovered against a debtor by two different claimants of the 
debt, it is too late for him to bring a bill of interpleader (ALLEN, P., and Ros- 
ERTSON, J., dissenting). — Haseltine v. Brickey, 16 Grat. 116. 


Intoxicatine Liquors. — See COLLEGE. 


TORTFEASORS. 


A., one of two joint owners, put a butting ram into his own pasture without 
properly restraining it, and it butted and injured the plaintiff. B., the other 
joint owner, knew the brute’s propensity, but did not know that A. had disposed 
of it as above. Held, that B. was liable. — Oakes v. Spaulding, 40 Vt. 347. 


JUDGMENT. — See INTERPLEADER; SUBROGATION. 


Jupictary Act. 


Dec. 6, 1864, a judgment was announced and minuted in the records by the 
clerk. A petition for rehearing was filed in due time, which was denied Jan. 21, 
1865. Jan, 27, a writ of error to the Supreme Court of the United States was 
sued out. Held, that said writ was sued out within ten days ‘after render- 


ing the judgment,” within Judiciary Act, § 22.— MaGraw v. MacGlyna, 82 Cal. 
257. 


JurispicTion. —See Apmiratty; Law. 
Lacues. — See INTERPLEADER. 
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Larceny. 
A count for stealing a horse, wagon, and harness, is not bad for duplicity, 
they having been all stolen at the same time. — State v. Cameron, 40 Vt. 555. 
See Fisher v. Commonwealth, 1 Bush, 211. 


Lecat Tenper. — See ConstituTionaL Law, 4. 


LeTrers. 

A married woman gave and delivered letters written to her by a former 
husband, by other parties, and by her second husband, to her daughter. Said 
second husband, after the death of his wife, brought a bill against said daughter 
to have said letters delivered to him as executor and husband, and as author to 
have the publication of those written by him enjoined. Held, that he was not - 
entitled to the delivery. Said letters were the wife’s separate property, like 
jewels, and her gift was valid as against her husband. — Grigsby v. Breckenridge, 
2 Bush, 480. 

Semble, by Witu1aMs, J., dissenting, that an opinion expressed by Parker, 
C.J., of New Hampshire, is that of a New-England transcendentalist. 

Lien. — See ConsiGNor; VENDOR AND PURCHASER. 
Live —See Carrier, 3. 


Lorrery. 
A “gift sale;” viz., of envelopes, at twenty-five cents each, containing 
songs, &c., and a ticket entitling the holder to purchase, for the further price of 
a dollar, a specified article out of a large stock, such article being worth in some 


cases much more, and in many cases less, than a dollar, is a lottery. — Dunn v. 
People, 40 Ill. 465. 
Manpamvs. 

A mandamus will not lie to compel the Governor of Illinois to deposit a bill 
passed by the General Assembly in the office of the Secretary of State, although 
ten days have elapsed since said bill was presented to him, and he has not re- 
turned the same to the senate with his objections, nor been prevented from so 
doing by am adjournment. — People v. Yates, 40 Ill. 126. 

See CoLLEGE. 

MarriaGe. — See Siavery, 3. 
Marriep Woman. — See Husspanp anp Wire; Siavery, 3. 
MartiaL Law. — See War, 2. 


Mississipr1 River. 


The power to establish ferries across the Mississippi River is in the State, not 
in the United States. — Marshall v. Grimes, 41 Miss. 27. 


MortTGaGeE. 


1. A mortgage given to secure a debt payable by instalments may be fore- 
closed on a failure to pay the first instalment when due. The bill in such case 
may set out the amounts not yet due, and if they become due and are not paid 
before the final hearing they may be included in the decree. — Magruder v. 
Eggleston, 41 Miss. 284. 
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2. A coupon, payable to bearer, cut from a bond and owned by one party 
while another owns the bond, is still a lien under a mortgage given to secure the 
bond, and entitles the holder to share pro rata in the proceeds of said mortgage 
on foreclosure. — Miller v. Rutland & W. R.R. Co., 40 Vt. 399. See Arents v. 
Commonwealth, 18 Grat. 750. 

See Rartroap, 6; War, 5. 


Municrpat CorPorRATION. 


If a city, in the exercise of its right to grade highways, creates a stagnant 
pond on a man’s land close to his house, it is liable in damages. — Nevins v. City 
of Peoria, 41 Ill. 503. 

See ConstiruTionaL Law, Strate, 2; Rarroap, 5. 


NationaL Bank. 


1. T. owed a national bank $35,000.- R. had in the bank a deposit of 
$44,000. The bank, being insolvent, stopped payment. R. the next day as- 
signed his deposit to T. Held, that by the National Banking Act of June 3, 1864, 
§§ 52, 50, T. could not set off the deposit against his debt to the bank.— 
Venango National Bank v. Taylor, 56 Penn. St. 14. See Thorp v. Wegefarth, 
ib. 82. 

2. A State tax on shares in National Banks is illegal when the laws allowing 
the incorporation of other banks tax only the capital of the latter, although there 
are none of the latter banks in existence.— Hubbard v. Board of Supervisors, 
23 Iowa, 130. 


NEGLIGENCE. 


1. If a traveller, who is able to take care of himself, unnecessarily puts his 
arm out of a car window while the cars are in motion, and his arm is injured in 
consequence, his negligence will prevent his recovering against the railroad com- 
pany, although they were also in fault. — Pittsburgh & Connellsville R.R. Co. v. 
McClurg, 56 Penn. St. 294. 

2. If a passenger in a box car leaps from the same to prevent being carried 
beyond the station at which the train is then stopping, and which is his destina- 
tion, knowing that it is dangerous to do so, the railroad company is not liable for 
the injury so received, although it has made no proper provision for passengers 
leaving said car. — Evansville & Crawfordsville R.R. Co. v. Duncan, 28 Ind. 441. 

3. If a child under five is injured by a train while playing near home on a 
railroad track, his presence there unexplained is negligence which will prevent 
his recovering, gross or wilful negligence on the part of the defendant not 
being shown. — Lafayette & Indianapolis R.R. Co. v. Hoffman, 28 Ind. 287. 

4, The passing of a party over a county bridge, with knowledge that it is in 
an unsafe condition, but without notice to him or the public not to use it, is not 
such negligence as will prevent his recovering for an injury caused by the giving 
way of the same. — Humphreys v. Armstrong County, 56 Penn. St. 204. 

See Carrier 2, 3; Principat AnD AGENT. 

Necoruas_e Instrument. — See Certiricate or Deposit; 
WAREHOUSEMAN. 
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Necro. — See Constirutionat Law, 5; ConstirurionaL Law, Stare, 1; 
SLAVERY. 


Norice.— See anp Notes; Guaranty. 
Nutsance. —See Municrpat Corporation. 
OrpINnANCE. — Rattroap, 5. 


PARTNER. 

A partner has not authority as such to submit partnership matters to arbitra- 
tion so as to make the award binding on the firm.— Martin v. Thrasher, 40 
Vt. 460. 

Party Wai. — See Covenant, 1. 
Patent. — See Esrorre.. 
PayMENT. — See SuBROGATION. 
Prenat Statrures aND Orpinances. — See Rarroap, 4, 5. 
Penatty. — See Carrier, 1. 
Pouice.— See BeTTeRMENT, 1; ConstituTIONAL Law, 3. 
Practice. —See Jupiciary Act. 


PRESUMPTION. 


In a suit against the plaintiff's intestate, P., being charged as trustee, ad- 
mitted a debt due from him to said intestate, but not yet payable. On account 
of the death of the latter no judgment was rendered against P. The plaintiff 


sues as said intestate’s administrator to recover said debt, relying on the above 
admission. eld, that the fact that the debt admitted had since become due did 
not rebut the plaintiff's prima facie case without proof of payment. — Farr v. 
Payne, 40 Vt. 615. 

See Carprure; WILL, 3. 


Principat AND AGENT. 
A contractor for carrying the mail is liable for the negligence of the carrier. 
Sawyer v. Corse, 17 Grat. 230. 
ProxmmatEe Cause. — See Damas, 1. 
Pusric Usr.—See BetrERMENT; CONSTITUTIONAL Law, States, 4, 
Monicipat Corporation. 


1. A company’s charter authorized it to build a railroad from A. to B., a dis- 
tance of five miles. A subsequent act authorized an extension of eleven miles, 
amounting in character to a new enterprise. A disagreeing stockholder applied 
for an injunction, which was granted. A power reserved by the legislature to 
alter, amend, or repeal the charter does not apply to this class of cases. — 
Zabriskie v. Hackensack & N.Y. R.R. Co., 3 C. E. Green, 178. 

2. Del. & R. Canal & C. & A. R. & T. Co. v. Rar. & Del. Bay R. Co.,1 
C. E. Green 321; ante, 3 Am. Law Rev. 132, Rartroap, 1, was affirmed on 
appeal. s.c. 3 C. E. Green, 546. 
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8. An act forbidding railroad companies to avoid their liability as common 

carriers by special contract, is not inconsistent with a charter of such a company 
allowing it to regulate its charges, but not expressly giving it the power to avoid 
its liability.as aforesaid. — Mobile & Ohio R.R. Co. v. Franks, 41 Miss. 494. 

4. An act making railway companies liable for double the value of stock 
killed by them, upon their failure to pay the owners of said stock after thirty 
days’ notice, is not a penal statute. — Koons v. N. W. R. Co., 23 Lowa, 493. 

5. A city ordinance made penal the putting in any street ‘‘ any dust, dirt, 
filth, shavings, or other rubbish or obstructions of any kind.” A railroad com- 
pany left a car across a street unnecessarily, by which a traveller was obstructed 
fifteen minutes. Held, that the company was bound by said ordinance, and was 
liable. — Illinois C. R.R. Co. v. Galena, 40 Ill. 344. 

6. An injunction may be allowed restraining the removal and sale of wood in 
the station of a railway company on execution against said company, on the 
application of mortgagees of all the property of such company, except so 
much of the income as might be necessary to pay for the running expenses, re- 
pairs, &e.; the whole property mortgaged being admitted to be inadequate 
security for the payment of the mortgage debts. Scorr and Brinkernorr, JJ., 
dissenting. — Lane v. Baughman 17 Ohio St. 642. 

7. If a railroad company which charges a higher fare if paid on the train than 
if a ticket is bought beforehand, gives no opportunity to a passenger to buy a 
ticket, and its conductor puts said passenger off the train for refusing to pay 
more than the value of a ticket, the jury may assess exemplary damages. If 
the passenger refuses as aforesaid when he might have bought a ticket, the con- 
ductor may put him off at once, even though between stations. — Jeffersonville 
R.R. Co. v. Rogers, 28 Ind. 1. 

8. Plaintiff purchased of defendants a through ticket from Troy to Boston 
over connecting roads. Said ticket was sold at a very reduced rate on account 
of competition (though the plaintiff did not know this), and had on its face 
** Good for this day and train only.” Plaintiff travelled part of the way at the 
time of purchase, and a month later demanded to be carried the rest on said 
ticket and the unused coupons, which was refused. Held, that defendants were 
not liable. — Shedd v. T. & B. R.R. Co., 40 Vt. 88. 

9. Way-bills to a point beyond defendants’ road, and receipts of payment for 
transporting goods to said point, with evidence of defendants’ course of business 
in that respect, are grounds for submitting to a jury the question whether de- 
fendants undertook to transport said goods to said point. — Mann v. Birchard, 
40 Vt. 326. 


See BeTTERMENT, 2; Carrier 2, 3, 4; Consignor; Covenant, 2; Dam- 
AGEs, 1, 2; NEGLIGENCE, 1-3. 


Recerrt. — See Tenper, 1; WAREHOUSEMAN. 
Recorp. — See Stamp, 8. 
Rewease. — See Covenant, 3. 


Removal or Suits rrom State To Unitep States Courts 
Trover for a mare. Plea, that defendant did not take her in his private 
capacity or for his own use, but as a captain in the United States army for its 
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use and by authority of the General Government, and that the mare was so used. 
Prayer that the case might be transferred to the United States Court under Act 
of Congress of March 3, 1863, § 5. Held, that no ‘‘ color of authority exercised 
under the President of the United States or of any act of Congress” was shown. 
Prayer refused. — Short v. Wilson, 1 Bush, 350. See Eifort v. Bevins, ib. 460. 
A like prayer was granted in Edwards v. Ward, 2 Bush, 606. 

Res Apsupicata.—See INTERPLEADER. 


Restraint oF Trape. — See Covenant, 3. 


SALE. 

H. contracted with plaintiffs for four barge-loads of oil, about 2,000 barrels, 
at $4.50 a barrel. The barges were furnished by H., and were partially filled, 
when the barges and oil were burned. Held, that the property had not passed, 
and the loss fell on the plaintiffs. — Rochester Oil Co. v. Hughey, 56 Penn. St. 
$22. 

See Conversion; SLtavery, 2; Stamp, 4; TENDER; WAREHOUSEMAN. 

Savinas Bank. — See Girt. 


SECESSION. 


The laws of Mississippi were not affected by the Ordinance of Secession, nor 
by the deposition of the State magistrates in May, 1865, nor by their resto- 
ration in the autumn of that year. An indictment, found Dec. 4, 1865, for a 
larceny committed May 30, 1865, was sustained. — Harlan v. State, 41 Miss. 566. 


— See GENERAL AVERAGE. 


SLAVERY. 

1. Slavery was not abolished in Mississippi until the passage of the Ordinance 
of the State Convention of 1865.— McMath v. Johnson, 41 Miss. 439. 

2. A warranty on a sale of slaves that they ‘‘ are slaves for life,” is not broken 
by their subsequent emancipation. Neither did the ordinance of emancipation 
affect such previous sale, but the vendor can recover the whole purchase money. 
— Bradford v. Jenkins, 41 Miss. 328. See Scott v. Scott, 18 Grat. 150. 

3. A woman who had been a slave until emancipated by the Constitutional 
Amendment, but who had lived with a male slave as his wife for sixteen years, 
gave her note for $384, Jan. 8, 1866. April 19, 1866, she obtained a certificate 
legalizing her marriage, under a State law, and when sued on said note pleaded 
coverture. Held, that as against the plaintiff the legalization did not relate back. 
— Stewart v. Munchandler, 2 Bush, 278. 

See War, 2. 

Soiprer. — See W111, 1. 


Spreciric PERFORMANCE. 

On a lease from W. to H. was indorsed ‘‘ that at the expiration of the said 
term, H. shall have the privilege of purchasing the whole of said premises” at a 
fixed price. H. brought a bill demanding a marketable title. W.’s wife refused 
to join in the conveyance, but no collusion with her husband was shown. Held, 
that W. was not bound to indemnify H. against his wife’s claim, and specific 
performance was refused. — Hawralty v. Warren, 3 C. E. Green, 124. 
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Sramp. 


1. That part of the Internal Revenue Law which attempts to take away the 
remedy on certain private contracts in writing if they are not stamped, is uncon- 
stitutional. — Hunter v. Cobb, 1 Bush, 239. 

2. The maker of a promissory note through whose fault an insufficient stamp 
was aflixed to it, cannot object to its being received in evidence. — Jacquin v. 
Warren, 40 Ill. 459. 

8. That a note was not stamped until after it was issued is not a defence as 
against a bona fide holder for value. — Blackwell v. Denice, 23 Lowa, 63. 

4. One who has received a promissory note from which a stamp was acciden- 
tally omitted, for goods sold to the maker at the time of making it, may recover 
for the goods if he cannot on the note. — Wilson v. Carey, 40 Vt. 179. 

5. Even if the want of a stamp renders a note inadmissible in evidence under 
a special count, yet under the common counts in assumpsit the note is admis- 
sible to explain testimony that a settlement was made between the parties at the 
date of said note, and that an amount was found due equal to that for which said 
note was given. — Israel v. Redding, 40 Ill. 362; Jacquin v. Warren, ib. 459. 

6. A deputy collector stamped an appeal-bond after the same was filed, with- 
out leave of the court. The act was not authenticated by the collector's seal, 
nor were his inability and the deputy’s authority proved. Appeal dismissed. — 
Brown v. Crandal, 23 Iowa, 112. 

7. An appeal was taken from the judgment of a justice of the peace, but the 
transcript was not stamped. Held, that the appellant should have been allowed 
to stamp it, and show that his omission to do so was not with intent to evade the 
provision of the act of Congress. Quare, whether said provision be constitu- 
tional. — Harper v. Clark, 17 Ohio St. 190. See Disbrow v. Johnson, 3 C. E. 
Green, 36. 

8. The record of an insufficiently stamped chattel mortgage is not notice to a 
purchaser of the chattels, nor are his rights affected by the collector’s restamping 
the mortgage after his purchase. 

Evidence that when such mortgage was executed the mortgagor received only 
such a part of the amount secured as the stamp would cover, and that it was 
agreed that on payment of the rest a new stamp should be affixed, and that the 


rest was never paid, is inadmissible as against the purchaser. — McBride v. Doty, 
23 Iowa, 122. 


Sratutes, Construction or. — See BETTERMENT, 2; DomiciLE; EXEMPTION, 


3; Natronat Bank; Rartroap, 5; Tax; Tenant Common; WuarF; 
Witt, 2. 


Sratutres or Unirep Srates.—See Constirutionat Law, 4, 5; JupICIARY 
Act; Mississippi River; NationaL Bank; REMOVAL OF Suits FROM STATE 
To Unitep Srates Courts; Stamp; Tax. 


Stray Law. 


A deed of trust to secure a debt provided for the time and-terms of a sale. A 
Stay Law was passed forbidding sale under such deeds before a certain date. 
Held, that it was unconstitutional. — Taylor v. Stearns, 18 Grat. 244. See Pen- 
rose v. Erie Canal Co., 56 Penn. St. 46, 49. 
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SUBROGATION. 


A junior judgment-creditor, to prevent a sale of the debtor's land at a sacri- 
fice, after the senior judgment-creditors had refused to assign their judgments to 
him on payment, paid the executions on said judgments to the sheriff, and they 
were entered ‘“‘ satisfied.” No other liens having intervened, he was subrogated 
to the rights of said creditors, and the entry of satisfaction was cancelled. — 
Mosier’s Appeal, 56 Penn. St. 76. See Matteson v. Thomas, 41 Ill. 110. 


Susscription. — See Trust Funp. 


Tax. 

The Act of Congress of June 7, 1862, § 4 (12 St. at Large, 422), providing 
that upon failure to pay the taxes on certain lands they ‘ shall thereupon become 
forfeited to the United States,” does not ipso facto vest the title in the United 
States unless they become purchasers of said lands at a tax sale. It seems, that 
if it were otherwise the provision would be unconstitutional. — Rives, J., dis- 
senting. — Martin v. Snowden, 18 Grat. 100. 

For other points on this act, see Turner v. Smith, ib. 830; Corbett v. Nutt, 
ib. 524. 

See Domicite; Nationa Bank, 2. 


Tenant In Common. 
A tenant in common may maintain a bill in equity against his co-tenant, who 
has exclusively occupied a salt well and works and a coal mine, the common 
property, for an account of rents and profits. The defendant in such a case is 


liable for ‘‘ receiving more than comes to his just share or proportion,” under 
St. 4 Anne, ch. 16, sec. 27. — Earley v. Friend, 16 Grat. 21. 


TENDER. 

1. Semble, a tender of warehouse receipts for grain issued by responsible par- 
ties is a sufficient tender of the grain in Chicago, unless objected to by the 
other party at the time. — McPherson v. Gale, 40 Ill. 368. 

2. After a sale at buyer’s option within a certain time, notice by the buyer be- 
fore the time has expired that he will not accept the goods within or at the end 
of such time, waives a tender by the seller. — McPherson v. Walker, 40 Ill. 371. 
See White v. Dobson, 17 Grat. 262; Millingar v. Daly, 56 Penn. St. 245. 


TuresHInG Macuine. — See Exemption, 3. 
Trespass. —See DamaGeEs, 3. 
Trover. — See Consignor; Conversion; DamaGes, 2, 3. 
TrustEE Process. — See PresumpTion. 


Trust Funp. 


Contributors to a fund raised and placed in the hands of trustees for a specific 
purpose, have a right in equity to have any surplus not needed for such purpose 
repaid to them in proportion to their contribution, in spite of a vote in which 
they did not join or acquiesce by their presence and silence when it was passed. 
— Abels v. McKeen, 3 C. E. Green, 462. 


InFivEnce. — See W111, 3. 
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Unirep Srates, Srarures or.—See ConstirutTionat Law, 4, 5; Jupicrary 
River; Nationa, Bank; Removat or Suits 
Stare TO Unrrep States Courts; Stamp; Tax. 


Usury. 


- 1, An oral contract was made for the sale of lands at $80 an acre, on ten years’ 
credit, with interest at ten per cent, payable annually, the legal rate of interest 
being six per cent. Afterwards, by a written contract the purchaser agreed to 
pay a gross sum in ten annual instalments, the first nine being equal each to ten 
per cent on the value of the land at $80 an acre, and the last equal to said 
value and ten per cent. It was provided that payment at any time within the 
ten years of a sum equal to said value should satisfy the whole debt, and that for 
partial payments above said annual instalments, there should be deducted from 
future instalments a sum equal to ten per cent on such partial payments. In the 
written contract, the price per acre was not named, nor was interest to be paid 
eo nomine. Held, that the contract was not usurious. — Newkirk v. Burson, 28 
Ind. 435. See Harbison v. Houghton, 41 Ill. 522. 

2. An agent sold notes of ‘B. & Co. with blanks in place of the name of a 
payee, for their benefit, and at a discount greater than the legal rate of interest. 
The purchasers’ names were inserted in the blanks as payees, they not knowing 
that the notes were sold for the benefit of B. & Co. Held, that the sale was not 
usurious. Rrves, J., dissenting. — Brummel v. Enders, 18 Grat. 873. 


VENDOR AND PURCHASER. 
B. made a parol gift of land to his daughter R., who took and kept possession 


of the same twelve years. She then sold the land to M., receiving his notes for 
the purchase money, and B. at her request conveyed the land to M. Held, that, 
as against the purchaser, R. had a vendor's lien. — Russell v. Watt, 41 Miss. 602. 
Voter. — See ConstirutionaL Law, Srate, 1. 
Warver. — See TENDER, 2. 


War. 


1. B., acting under the orders of the rebel General Morgan, took part in burn- 
ing cars of the L. & N. R. R. Co. at Cave City, Ky., May 10, 1862. Held, 
that he was not liable to said company for so doing. WutwtaMs, J., dissenting. 
— Bell v. Louisville & N. R. R. Co., 1 Bush, 404. See Price v. Poynter, ib. 387. 

2. General Palmer, while commanding the Department of Kentucky, and while 
martial law prevailed, issued an order, by authority of the Secretary of War, 
compelling railroad companies, &c., to carry slaves out of Louisville to the point 
to which they might wish to go, by means of which slaves escaped from the State. 
Held, that he was liable to indictment under a State law for aiding slaves to 
escape. Commonwealth v. Palmer, 2 Bush, 570. 

8. The forcible taking of money from a Kentucky bank in December, 1864, by 
a Confederate quarter-master by order of his commanding officer, was an illegal 
act for which he is personally liable. 

The plaintiff's right of action could not be constitutionally divested by an 
amnesty act.— Terrill v. Rankin, 2 Bush, 453. See Jones v. Commonwealth, 
1 Bush. 34; Farmer v. Lewis, ib. 66. 
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4. A Cincinnati insurance company issued to an inhabitant of Mississippi (? ) 
a policy which expired Aug. 15, 1861. Payment of a premium note was de- 
manded at New Orleans May 16, 1861, being then due, but was refused. Held, 
that the war was no defence. It was not declared until Aug. 16, 1861. 
Leathers v. Commercial Insurance Co., 2 Bush, 296. 

5. A mortgage executed Dec. 1, 1862, by a citizen of Memphis, Tenn., to a 
citizen of Louisville, Ky., to secure a note between the same parties, made 
May 26, 1862, was void. — Hyatt v. James, 2 Bush, 463. 

See Caprure; INsuRANCE, 2. 


WaAREHOUSEMAN. 

A., a pork-packer, sold pork to C. and gave him warehouse receipts for pork 
deliverable to order of A. and by A. indorsed in blank. Wishing to have the 
pork repacked, C. returned said receipts to A. for that purpose. A. thereupon 
transferred the same to B., who took them bona fide. C. did not inform the 
warehouseman of his purchase, but B. made no inquiries. Held, that C. had 
the better title. Such receipts are not negotiable instruments; the transfer of 
them only operates a constructive delivery of the goods. (Such receipts have 
been since made negotiable by statute.) — Burton v. Curyea, 40 Ill. 320. 

See TenpDER, 1. 


Warranty. 

The use of a right of way by the party entitled to it is an eviction of the 
owner of the servient estate within a covenant of warranty against ‘all lawful 
claims ” for which the latter may sue as assignee of the covenantee. — Russ v. 
Steele, 40 Vt. 310. 

See Siavery, 2. 


Way. —See Constirutionat Law, Strate, 4; MunicipaL Corporation ; 
Warranty. 


Warr. 

A right given by the legislature to a riparian owner to build a wharf in front 
of his land to the line of navigable water, does not by implication carry with it 
a right as against adjoining proprietors to have the water space on the sides of 
such wharf kept open so that vessels can be moved along said sides. — Keyport 
Steamboat Co. v. Farmers’ Transportation Co., 3 C. E. Green, 511. 


WILL. 


1. Under the laws of Vermont, an infant cannot make a valid soldier's will. 
— Goodell v. Pike, 40 Vt. 318. 

2. A statute required a will to be ‘‘ witnessed” by two witnesses. Held, 
that the witnesses must subscribe the will. — Matter of Boyeus, 23 Iowa, 354. 

8. Marriage and cohabitation with the wife of another, do not raise a pre- 
sumption of law of undue influence, which renders void a will of said wife disin- 
heriting her true husband and in favor of the party so cohabiting with her. — 
Monroe v. Barclay, 17 Ohio St. 302. 

4. A Roman Catholic testator left a fund in trust to establish an institution to 
be called ‘* St. James Roman Catholic Orphan Asylum.” Said institution until 
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incorporated was to be managed by his trustees or the survivor of them, and one 
of them.was a Protestant. Held, that the name did not by itself show an intent 
to make the asylum denominational, or to subject it to the control of the Catholic 
Church. — Attorney General v. Moore, 3 C. E. Green, 256. 

5. Under a bequest by a testator of his property ‘‘to be equally divided, 
share and share alike, between my children and their legal heirs, that is to say, 
to J. S., D. B. S., W.S., A. S., and C. H., each a share, and the children and 
heirs of A. L. S., and of M. H., and of C. M. F., each a share,” the legatees 
would, it seems, take per capita if it stood alone, but in connection with the words 
in another bequest to a daughter, ‘‘ This is my view, making her equal with my 
other children,” they take per stirpes. — Fisher v. Skillman, 3 C. E. Green, 229, 
See Hoxton v. Griffith, 18 Grat. 574. 


WITNEss. 

The court having failed on request to prevent the prosecuting officer from 
arguing that a prisoner’s omission to testify was evidence against him, a new 
trial was ordered. — State v. Cameron, 40 Vt. 555. 

See ConstirutTionaL Law, 5; Wit, 2. 


Worps. 
** Dollars.” —See CoNFEDERATE Money, 3, 4, 5. 
“ Land.” — See BETTERMENT, 2. 
Obstructions.” —See Rattroap, 5. 
Resident.” — See DomiciLe. 
** Ten days after rendering judgment.” — See Jupictary Act. 


“* The proper tools or implements of a farmer.” —See EXEMPTION. 
Witnessed.” —See W111, 2. 
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DIGEST OF CASES IN BANKRUPTCY. 


Tuts Digest contains all the cases decided under the United States Bank- 
rupt Act of March 2, 1867, which have been published up to Jan. 1, 1869. 

The chief sources from which the cases have been drawn are the sixth 
volume of the Internal Revenue Record and the first and second volumes 
of the Bankrupt Register. 

For the benefit, however, of those to whom these periodicals may not be 
accessible, but who may have others in their possession, we have collated 
the different legal publications with the Internal Revenue Record and the 
Bankrupt Register, and have noted in the Digest all the places where 
any case may be found. We have thus also been able to insert some 
few cases which are neither in the Record nor the Register. Those cases 
decided in the State courts on the effect of the United States Bankrupt 
Act have also been added. 7 

The periodicals employed, and the abbreviations used to distinguish them, 
are as follows : — 

Weeklies. 
Internal Revenue Record (New York) 
Bankrupt Register (New York). . . . 
Legal Intelligencer (Philadelphia) 
Pittsburgh Legal Journal 
Law Transcript (Baltimore) 


American Law Register (Philadelphia) 
American Law Times Bankruptcy Reports (Washington) . 


Bimonthly. 
Western Jurist . 


American Law Review 


We have not been able to procure the numbers of the American Law 
Times for August and September, 1868, nor also a few numbers of the 
Pittsburgh Legal Journal, but we do not believe that there are any cases 
in them which have not been published also in other periodicals, and which 
are therefore not in this Digest. The Western Jurist, for December, 
arrived too late for us to make use of it. 

The cases will be found classified with reference to the different sections 
of the law under the title “ Bankrupt Act.” 

The General Orders issued by the Supreme Court are indicated by G. O. 
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It is intended to continue this Digest, annually, in the January number 
of each volume of the Review. 


Account. — See Books or Account; Reaisrer, 4. 


Acr or Bankruptcy. 


1. If a debtor conceals himself to avoid the service of an order made for his 
examination on proceedings supplemental to execution issued in a civil suit, he 
commits an act of bankruptcy. Such an order is ‘‘ process” within the meaning 
of § 39.— Jn re Hoppock, Ex parte Brock (N.Y. 8. D.), 2 B. R. 2. 

2. A general assignment for the equal benefit of all creditors made bona fide 
before June 1, 1867, is not an act of bankruptcy. In re Wells, Ex parte Claflin, 
(N.Y. N.D.), 6 1. R. R. 181; s.c.7 Am. Law Reg. (N.s.) 163; 1 L. T. B. 20, 

3. A debtor made an assignment under a State Insolvent Law, May 25, 1867, 
for the benefit of all his creditors, for the purpose of preventing P., one of his 
creditors, from obtaining a preference. The assignment was registered in a 
State court; P. applied to the State court to have the security of the trustees 
under the assignment increased, but afterwards filed a petition that A. might be 
adjudged bankrupt, alleging the assignment as an act of bankruptcy. 

Held, 1. That the assignment was an act of bankruptcy, because made to delay, 
defraud, or hinder creditors, and because made to defeat or delay the operation 
of the Bankrupt Act ; and semble, such assignment would be an act of bankruptcy, 
with whatever intent made. [Citing McLean v. Meline, 3 McLean, 199; McLean 
v. Johnson, ib. 202; Shawhan v. Wherritt, 7 How. 627.] 

2. That P. was not estopped by his application to the State court from appear- 
ing as petitioning creditor. 

3. That the Bankript Act was so far in operation after the date of its pas- 
sage, but before June 1, 1867, that the State court had no jurisdiction in the 
matter of the assignment. — Jn re W. H. Langley, Ex parte Perry, 1 B. R. 155; 
s.c. 1 L. T. B. 34; sub nom. Perry v. Langley, 7 Am. Law Reg. (N.8.) 429. 

See CommerctaL Paper; CONFESSION OF JUDGMENT; CrepDITOR’s PeEtI- 
TION, 4-8; FravDULENT PREFERENCE, 1, 2; FRAUDULENT TRANSFER, 2; IN- 
SOLVENCY, 2; SuFFERING PROPERTY TO BE TAKEN. 

ApsourNMENT. —See Discnaree, II. 10-12; Examisation, 7; Fees, IV.; 
First MeetineG, 1; Norice, 7; SpeciricaTions, 2. 


ApsupicaTion. — See Circurr Court, 1; Dismissat or Perition, 1, 3. 


Arrer AcQuiRED PropPERTY. 


= Property acquired by a bankrupt, after filing his petition, does not pass to 
the assignee. — In re J. Barnett (Pa. W. D.), 4 Pitts. L. J. (x.s.) 73. 

2. Property acquired by a bankrupt after he has filed his petition, but before 
the order of adjudication, does not pass to the assignee, though the schedules to 
the petition are unsatisfactory and have been ordered to be amended, and he 
cannot properly be examined concerning such property. In Form 18 “is pos- 
sessed” is probably a mistake for ‘‘ was possessed.” — Jn re C. G. Patterson 
(N.Y. 8. D.), 61. R. R. 157; Inre S. M. Levy, ib. 163. 

See Examination, 21, 22. 


j 
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AMENDMENT. 


1. Where the schedule has been amended by adding the names of omitted 
creditors, the register should issue a new warrant, briefly reciting the proceed- 
ings, and ordering service on the creditors whose names have been introduced, 
by the amendment of notice of a meeting, to prove their debts and choose an 
assignee, substantially as in the original warrant. These notices should include 
the names, residences, and amounts of debts of all the creditors, and should be 
served in the same manner and the same length of time before the meeting, as 
would have been proper on the original warrant. The newspaper notices need 
not be repeated, nor need notice be served on creditors on whom prior notices 
were served, unless they have appeared at meetings held under prior notices, or 
have proved their debts. At the meeting under these notices, the creditors may 
choose a new assignee, and apply to the court to put him in the place of an 
assignee before appointed; but if said before appointed assignee was elected 
by the creditors, notice of the application to remove him should be given to all 
creditors who have proved their debts. — Jn re J. S. Perry (N.Y. N. D.), 1 B. 
R. 2; s.c.1L. T. B. 4. 

2. When the schedule was amended by adding the names of omitted credit- 
ors, the court ordered a new warrant to issue containing the names of all the 
creditors, both those who were on the schedule before, and those who were 
added by the amendment, to be served on them all, notifying them to meet on a 
certain day to prove debts, &c. The proof of debts already made to remain, as 
well as the appointment of the assignee, unless the creditors should choose another 
at the meeting. — In re R. Ratcliffe (Pa. E. D.), 1 B. R. 98, s.c. 25 Leg. Int. 
92; 1 L. T. B. 47. 

3. When omitted creditors are added by amendment in the schedule, and also 
omitted property in the inventory, a new list of creditors must be made out and 
sent to every known creditor, with notice of the amendment of the inventory. 
Whether a new notice is necessary depends on the question whether a new gen- 
eral notice by publication can be required. — In re J. Morgenthal (Pa. E. D.), 
1B. R. 98; s.c. 25 Leg. Int. 92. 

See Arrer AcquireED Property, 2; CrepiTror’s Petition, 6-8; INVEN- 
TorY, 4; Partnersuir, 5; Proor, II. 10; Scuepuie, 8-10; Specirica- 
TIONS, 3. 


AppeaL. — See Crrcuir Court, 1, 2. 


ARREST. 


1. G. O. 27, authorizing the District Court to issue a habeas corpus in favor 
of a petitioner, who during the proceedings in bankruptcy has been arrested in 
civil process, applies only to the District Court in which the proceedings in bank- 
ruptey are pending. — Jn re J. W. Seymour (N.Y. S. D.), 6 1. R. R. 60. 

2. If a bankrupt is taken in execution on a judgment for a debt created by 
fraud, he is not entitled to be released from arrest.— In re J. R. Pettis (N.Y. 
N. D.), 2 B. R. 17; s.c. 7 Am. Law Reg. (n.s.) 695. 

3. A judgment against the bankrupt in a suit for failing to account as factor 
for goods intrusted to him, is a debt created by his defalcation while acting in a 
fiduciary capacity, and is therefore not discharged under the Bankrupt Act, and 
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the bankrupt is liable to arrest on the judgment. — [Chapman v. Forsyth, 2 How. 
202, distinguished ;] Jn re J. W. Seymour (N.Y. 8S. D.), 6 1. R. R. 60. 

4. Where the affidavit on which a State court has founded an order of arrest 
in a civil action against the bankrupt, sets forth a claim against the bankrupt 
from which he would not be released by his discharge in bankruptcy, the District 
Court will not relieve him from arrest.— In re J. H. Kimball (N.Y.S. D.), 
2 B. R. 74. 

5. A bankrupt before his discharge was arrested on mesne process issued 
from a State court in a civil action. The complaint in the action was simply for 
goods sold and delivered to him, but the affidavit on which the arrest was made 
alleged that the purchase of the goods was fraudulent. Semble, that he was not 
entitled to be discharged from arrest. — In re G. W. Kimball (N.Y. 8. D), 61. 
R. R. 215; 1 L. T. B. 2. 

6. A bankrupt was arrested on a writ issued from a State court; the writ 
contained a declaration in tort in the nature of deceit, alleging certain fraudu- 
lent representations whereby the bankrupt’ procured goods and choses in action 
to be assigned to him, in exchange for a worthless note. On a petition by the 
bankrupt to be discharged on habeas corpus, held, (1) that the declaration 
alleged a debt which would not be affected by the bankrupt’s discharge ; (2) that 
evidence was not admissible to contradict the allegations of the declaration; and 
the court refused to discharge him from arrest. — Jn re J. B. Devoe (Mass. D.), 
2B. R. 11; s.c. 7 Am. Law Reg. (n.s.) 690. 

7. The District Court has jurisdiction to inquire whether an action in which a 
bankrupt has been arrested during the pendency of proceedings in bankruptcy, 
*s founded on a debt or claim from which his discharge would release him, and 
to discharge him from arrest, or not, accordingly. —IJn re L. Glaser (N.Y. 
8. D.), 1 B. R. 73; s.c. 3 Pitts. L. J. (x.s.) 265; 1 L. T. B. 57. 

8. The District Court ordered proceedings in an action against a bankrupt in 
a State court to be stayed till the determination of the District Court on the 
question of discharge, and also ordered the bankrupt to be discharged from 
arrest made under an order in that action. A referee was directed to take and 
certify evidence as to whether the action was for a claim which would not be 
released by a discharge. — In re H. Jacoby (N.Y. 8. D.), 6 I. R. R. 149. 

9. Semble, that the provision in G, O. 27, authorizing the discharge from 
arrest of a bankrupt when the claim on which he has been arrested is provable 
in bankruptcy, is not authorized by the Bankrupt Act, unless the claim be also 
one from which the discharge in bankruptcy would release the debtor. — In re 
L. Glaser (N.Y. 8. D.), 1 B. R. 73; s.c. 3 Pitts. L. J. (x.s.) 265; 1 L. T. 
B. 57. 

10, A bankrupt imprisoned on mesne process from a State court, before the 
commencement of proceedings in bankruptcy, cannot be discharged on habeas 
corpus. — In re W. A. Walker (Mass. D.), 1 B. R. 60. 

11. A. being arrested on a writ gave bail, and afterwards, judgment having 
been given against him, he surrendered himself. While imprisoned, he filed his 
petition and was adjudged a bankrupt. After adjudication, an alias execution 
was duly issued against him and lodged with the sheriff, in accordance with a 
rule of the court from which the writ issued, which required that a defendant 
who surrenders himself in discharge of his bail after judgment must be charged 
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jn execution within three months. eld, that the issuing of the alias execution 
was not a new arrest, but only a continuation of the old arrest, and as that 
existed before the commencement of the bankruptcy proceedings, A. was not 
entitled to be discharged. [Citing Darby v. Baughan, 5 T. R. 209; Ex parte 
Goldie, 1 Mer. 106; Ex parte Gibbons, 1 Atk. 239; Payne v. Spencer, 6 M. & 
§. 231; Crump v. Taylor, 1 Price, 74: Ex parte Leigh, 1 Gl. & J. 264.) —In re 
H. L. Hazleton (Mass. D.), 2 B. R. 12; 8.c. 1 L. T. B. 105; 3 Am. Law Rev. 
169. 

12. The court on habeas corpus released from arrest a discharged bankrupt 
who had remained imprisoned under State process during the whole of the 
bankruptcy proceedings. In re M. Simpson (Ill. N. D.), 2 B. R. 17. 

13. A bankrupt, while going to the register’s office, in obedience to an order 
to appear there for examination, was arrested under process from a State court 
issued in a civil action. Held, that it was a breach of privilege as witness and 
party, and that he must be discharged. [Citing Hurst's Case, 4 Dall. 387; 
Ez parte Hurst, 1 Wash. C. C. 186; Lyell v. Goodwin, 4 McLean, 29.] — In re 
G. W. Kimball (N.Y. 8S. D.), 61. R. R. 215; s.c. 1 L. T. B. 2. 


Assets. —See Arrer AcquirED Property; AssiGNrg, II. 5, 6; AssiGNMENT; 
ConcEALMENT OF AssreTs; DiscuarGe, I. 1-3; Inventory, 1, 2 


ASSIGNEE. 
I. Choice, Appointment, and Removal. 


1. A secured creditor cannot vote for assignee. — In re Davis (Ohio, N. D.), 
61. R. R. 149; s.c. 7 Am. Law Reg. (x.s.) 30. 


2. The separate creditor of one of the members of a firm which has been 
adjudged bankrupt, cannot vote for the assignee.— Jn re Phelps (Ky. D.), 
1B. R. 139. 

3. A. filed his individual petition. Held, that creditors of a firm of which A. 
was a member, could not vote for assignee. — In re J. J. Purvis (Md. D.), 
61. R. R. 173; s.c. 1 L. T. B. 19. 

4, Neither one of several joint creditors or joint trustees can vote without the 
authority of the others, even for his proportional share of the debt; but one 
partner can vote the full amount of the debt. —Jn re J. J. Purvis (Md. D.), 
61. R. R. 173; s.c. 1 L. T. B. 19. 

5. An unliquidated claim in set-off cannot be regarded in the proceedings for 
choice of an assignee. — In re I’. Orne (N.Y. S. D.), 6 I. R. R. 84; s.c. 2 Pitts. 
L. J. 613. 

6. For the election of an assignee, he must receive the votes of a majority of 
the creditors who have proved their debts, not merely a majority of the votes 
cast. — In re J. J. Purvis (Md. D.), 6 1. R. R. 173; s.c. 1 L. T. B. 19. 

7. An attorney for the creditors is eligible as assignee. — Jn re J. H. Lawson 
(Md. D.), 2 B. R. 44. 

8. It is not a sufficient objection to the appointment of an assignee, who is 
otherwise a proper person, that he has been of counsel for the bankrupt. — Jn re 
J. Clairmont (Mass. D.), 1 B. R. 42; s.c. 3 Pitts. L. J. (x.s.) 229; 1 L. 
T. B. 6. 

9. To the appointment of an assignee chosen by a majority in number and 
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value of the creditors, the minority objected, on the ground that he was not a 
resident of the district. ‘The court refused its approval, regarding the objection 
of non-residence as insuperable. Anon. (Pa. E. D.) 1B. R. 29.—JIn re J. 
W. Havens (N.J. D.), 1 B. R. 126. 

10, A. was chosen assignee. Some creditors objected to the appointment; 
(1) because A. was the bankrupt’s uncle; (2) because he was the director of a 
bark to which the bankrupt had, just before filing his petition, confessed a judg- 
ment under which all his property had been sold. Both objections were held 
good, and a new election was ordered. —Jn re A. Ff. Powell (N.J. D.), 
2B. R. 17. 

11. The court declined to withhold its approval from the appointment of an 
assignee who had been chosen by the only creditor who had proved his claim, 
there being no question of the competency or character of the assignee chosen. 
Inre J. G. Grant (S.C. D.), 2 B. R. 35. 

12. A register having attempted to influence the choice of an assignee, the 
case was transferred to another register. Semble, that the choice of an assignee 
need not be approved by the register.— In re J. O. Smith (N.Y. 8. D.), 
1B. R. 25. 

13. When the register is satisfied that any reasons exist why an assignee, 
elected or appointed, should not be approved by the judge, it is his duty to state 
such reasons fully. — Jn re A. A. Bliss (N.Y. S. D.), 6 1. R. R. 116. 

14. Though no creditors have proved their debts, and there are no assets, yet 
an assignee should be appointed. Anon. (D.C.) 6 I. R. R. 149. 

15. If no creditor attends at the place and time fixed for the first meeting, the 
judge, or, if there is no opposing interest, the register, is to appoint the 
assignee. — In re M. C. Cogswell (N.Y. S. D.), 6 1. R. R. 85; s.c. 2 Pitts, 
L. J. (x.8.) 616. 

16. The provision of § 14, that the assignee shall give notice of his appoint- 
ment ‘‘ by publication at least once a week for three successive weeks,” requires 
that the interval between two successive publications shall not be less than a 

*week. — In re J. Bellamy (N.Y. 8S. D.), 61. R. R. 86; s.c. 1 L. T. B. 22. 

17. An opposed motion to remove an assignee appointed by the court, can 
be entertained by the court only, and not by the register. — In rg E. S. Stokes 
(N.Y. S. D.), 1 B. R. 130. 

See AMENDMENT, 1, 2; ArtrornEy; Fees, I. 1, 2; First Meetrne, 1; 
SecurepD CrepiTor, 2. 


II. Powers, Rights, and Duties. 


1. An assignee needs no order to sell the unincumbered estate in his hands. 
—Inre G. E. White (N.Y. 8S. D.), 1 B. R. 1. 

2. Application, by an assignee, for leave to sell property as perishable, or 
because the title is in dispute, or for leave to settle a controversy, must be made 
to the court, and not to the register. — In re J. Graves (N.Y.S. D.), 1B. R. 19. 

8. In a case where the proceeds of a large part of the bankrupt’s personal 
property were in the hands of the sheriff, the time allowed to the assignee for 
making return of the property set off by him to the bankrupt, was extended to 
twenty days after the property should come into his hands. —In re D. Shields 
(Pa. W. D.), 1 B. R. 170; s.c. 3 Pitts. L. J. (x.s.) 391. 
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4. Proofs of debt must be returned by the assignee, after he has registered the 
claims in his book, to the register; and they must, under G. O. 7, be filed in 
the clerk’s office with the other papers in the case. — Anon. (N.Y. S. D.) 
1B. R. 2; 2B. R. 21. 

5. An assignee must make his return, when requested by the bankrupt, under 
Form 35, when he has not received or paid any moneys on account of the estate, 
though he has reason to believe that he will thereafter receive money on account 
of the estate. — Jn re W. H. Hughes (N.Y. 8S. D.), 1 B. R. 9; 1 L. T. B. 45. 

6. When a bankrupt petitions for his discharge, according to Form 41, alleg- 
ing that no assets have come to the hands of the assignee, a return by the 
assignee, according to Form 35, that he has no assets, is not necessary, before 
granting the order to show cause, provided in Form 51.— Jn re J. Bellamy 
(N.Y. S. D.), 6 LR. R. 86; s.c. 1 L. T. B. 22. : 

See Examination, 3-7; Execution, 5; Frrs, I. 29; V. 5; Proor, I. 9; 
Reaister, 4, 5; Renr; Sacre or INcuMBERED Property, 1, 6; SECOND AND 
Tarp Mertines; Stamp; Stay or ProcreeprnGs, 5. 


Ill. Suits by and against Assignees. 

1. Semble, that, after the appointment of the assignee, a bill to restrain 
creditors from proceedings in a State court against the bankrupt’s estate must be 
brought by the assignee, and not by the bankrupt.—Jn re T. F. Bowie (Md. D.), 
1B. R. 185; s.c. 3 Pitts. L. J. (n.s.) 448. 

2. Before the appointment of an assignee, a bankrupt can maintain a bill in 
equity to restrain execution creditors from levying on his estate. —Jones v. 


Leach (Miss. D.), 1 B. R. 165. 

3. The assignee can maintain a suit to recover property conveyed by the 
bankrupt in fraud of creditors, even though the conveyance was before the 
passage of the Bankrupt Act. [Citing Carr v. Hilton, 1 Curt. C. C. 230.] 
— Bradshaw vy. Klein (Ind. D.), 1 B. R. 146; s.c. 3 Pitts. L. J. (x.8.) 433; 
7 Am. Law Reg. (n.s.) 505; 1 L. T. B. 72. 

4. A lien was created on certain property of A., by a judgment against 
him, A. was afterwards adjudged bankrupt, and subsequently the sheriff levied 
on said property under an execution issued on the judgment. Held, that the 
assignee could maintain a bill against the sheriff to have the goods turned 
over to himself to be sold, and the proceeds applied as the court should direct. 
— Pennington v. Sale (Miss. D.), 1 B. R. 157; s.c. 2 Am. Law Rev. 776. 

5. A conveyance by an insolvent of all his property to a creditor, made at the 
creditor’s instance and for the creditor’s security, is void; but if such convey- 
ance included property exempt from execution, the assignee can only recover 
from the creditor the value of the property conveyed, less the value of the exempt 
property. [Citing Phenix vy. Assignees of Ingraham, 5 Johns. 412, 428; Ashby 
v. Steere, 2 Wood. & M. 347 ; Atkinson v. Farmers’ Bank, Crabbe, 529; Shawhan 
v. Wherritt, 7 How. 627 ; Ex parte Breneman, Crabbe, 456 ; Worseley v. De Mattos, 
1 Burr. 467; Wilson v. Day, 2 Burr. 827; Newton v. Chantler, 7 East, 138; 
Hooper v. Smith, 1 W. Bl. 441; Lindon v. Sharp, 7 Scott (N.s.), 730; Appen- 
den v. Burgess, 4 East, 230; Dutton v. Morrison, 17 Ves. 193; Harman 
v. Fishar, Cowp. 123; Jolly v. Wallis, 3 Esp. 228; Chase v. Goble, 3 Scott, 
(N.8.) 245]; Grow v. Ballard (Cal. D.), 2 B. R. 69; s.c. 1 L. T. B. 111. 
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6. Proceedings, by an assignee, to recover property fraudulently conveyed by 
the bankrupt, may be had in a summary manner, by petition, in the District 
Court. [Citing Ex parte Christy, 3 How. 292.] Jn re J. C. Neal, Ex parte 
Bill (Ohio, N. D. C. C.), 2 B. R. 82. 

7. Property replevied was taken from A., the plaintiff in replevin, by the 
marshal, and delivered to the assignee as the property of the bankrupt. A. 
moved on affidavits for a summary order to the assignee to deliver the property. 
Held, that the order should be refused, and that A. ought to proceed by action, 
bill, or petition, against the assignee. [Citing Buck v. Colbath, 3 Wall. 334.] 
—Inre G. J. G. Davidson (N.Y. 8. D.), 2 B. R. 49. 

8. The owner of property which is wrongly withheld from him by the assignee, 
on the alleged ground that it is the property of the bankrupt, can sue the assignee 
in the State courts. — Jn re 7’. Noakes (Md. D.), 1. B, R. 164. 

See Divipenp, 2. 


IV. Compensation. 

In a voluntary bankruptcy, where there were no assets and only one 
creditor proved his debt, $10 were allowed to the assignee as compensation, to 
be paid by the bankrupt. — Jn re J. W. Dean (Ky. D.), 1 B. R. 26; s.¢. 

See Frss, I. 20. 


ASSIGNMENT. 


1. The register has authority to assign and convey the bankrupt’s estate to the 
assignee, if no one appears before him to oppose the assignment, though the title 


to the property is in dispute. — Jn re W. H. Wylie (Md. D.), 2 B. R. 53. 

2. A claim by A. for fraudulently recommending to him a person as worthy of 
trust, though put in suit, does not pass to the assignee of A. in bankruptcy. 
—InreJ. D. Crockett (N.Y. 8. D.), 2 B. R. 75. 

3. Property of which the bankrupt has made a bona jide assignment for the 
benefit of all his creditors, twelve months before the commencement of the pro- 
ceedings in bankruptcy, does not pass to the assignee in bankruptcy. [Citing 
Mitchell v. Winslow, 2 Story, 630; Brown v. Heathcote, 1 Atk. 160, 162; Mitford 
v. Mitford, 9 Ves. 87; Bedford v. Perkins, 3 Carr. & P. 90; Fisher v. Miller, 
1 Bing. 150; Young v. Taylor, 2 Moore, 326; Crowfoot v. Gurney, 9 Bing. 372.) 
—Inre G. H. Arledge (Ga. D.), 1 B. R. 195. 

4, A general assignment of property by an insolvent debtor for the benefit of 
all his creditors, if untainted by fraud, either against creditors or the Bankrupt . 
Act, is valid, and the property will not pass to an assignee appointed in proceed- 
ings in voluntary bankruptcy. — Sedgwick v. Place (N.Y. 5. D. C. C.), 1 B. R. 
204. 

See Act or Bankruptcy, 2,3; Arrer Acquirep Property; ATTACHMENT, 
2; Exemprep Prorerty; Fees, I. 1; Il. 2; Stamp; Sray or Procerp- 


INGS, 5. - 
ATTACHMENT. 


1, By attachments on mesne process are meant attachments on all process before 
execution. — Pennington v. Lowenstein (Miss. D.), 1 B. R. 157. 
2. Where proceedings in bankruptcy are carried on by trustees under § 43, the 
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transfer of the bankrupt’s estate to the trustees, like the assignment to the assignee, 
relates back to the commencement of the bankruptcy proceedings, and dissolves 
attachments in like manner. — In re D. B. Williams (Conn. D.), 2 B. R. 79; 
s.c. 1 L. T. B. 107, 113. 

See Bankrurpr Act, WHEN IT TAKES EFFECT, 1; DiscuarGce, IV. 2; Divi- 
DEND, 2; V. 4. 

ATTORNEY. 

1. To vote for an assignee, an attorney must have a letter of attorney, other- 
wise he cannot vote, even though he be an attorney at law. — Jn re J. J. Purvis 
(Md. D.), 61. R. R. 173; s.c. 1 L. T. B. 19. 

2. The powers given by a letter of attorney to several persons jointly must 
be exercised by all. But Forms 14 and 26 do not give a joint authority, and the 
power given by letters of attorney in those forms may be exercised by any one 
of the persons to whom they are addressed. — Ja re Phelps (Ky. D.), 1 B. R. 
139. 

3. A power of attorney given before the passage of the Bankrupt Act, which 
authorizes the attorney to ‘‘ ask, demand, collect, and receive all debts ” due his con- 
stituents, ‘‘ to compromise and settle, release and discharge, and for that purpose 
to sign our name to any agreement of compromise or settlement, or any other 
paper writing proper or necessary for the purpose aforesaid,” is sufficient author- 
ity for the attorney to vote for an assignee, and sign Form 15.—Jn re W. H. 
Knoepfel (N.Y. S. D.), 6 1. R. R. 114. 

4, A. claimed to act as attorney for B. & C. in the choice of an assignee. The 
power of attorney to him was signed by K., as attorney of B. and C., and was 
acknowledged before a register, who certified that K. was known to him as the 
authorized agent of B. and C.,and had acknowledged that he executed the power 
as such agent. K. had also proved the debt due to B. and C., making the affidavit 
according to Form 25; but the attorneyship of K. was not proved by the oath of 
any one, nor was there any power of attorney from B. and C. to K. Held, that 
A. was not a ‘‘ duly constituted attorney” of B. and. C.— In re W. H. Knoepfel 
(N. Y. 8. D.) 61. R. 53. 

5. A power of attorney to act fora creditor need not be acknowledged. — In re 
A. Powell (N.J. D.), 2 B. R. 17. 

6. The authority of an attorney or counsellor of the circuit or district court 
to appear for a creditor cannot be inquired into by the register at the instance of 
the bankrupt. —Jn re W. D. Hill (N.Y. S. D.), 6 1. R. R, 51. 

See Assicner, I. 7, 8; Examination, 19, 20; Frees, V. 1; FRravpuLent 
PREFERENCE, 6, 7; Prioriry, 1; Stamp; Wirngss, 1. 


BANKRUPT ACT. 
§ 1.—See Starr Insoitvent Laws; Stay oF ProceEprnes, 7, 8. 
§ 2. —See Crrcurr Court; JUDGMENT, 2. 

§ 4.—See Assicner, I. 12; CertrryinG Question ; PETITION, 3; 
Discuarer, II. 1, 2; 10; Examination, 15, 16, 18; Fees, I. 17-21; 
5; Peririon, 2; ReGIsTer. 

§ 5. —See Discuarag, II. 1, 2; Frees, I. 16, 28, 32, 33; Reeister, 1. 
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§ 6.—See Certiryinc Question; Discuaree, III. 10; Examination, 17; 
Frees, I. 34; Witness, 2. 
§ 7.—See Examination, 2; Frees, Wirness. 
§ 8.— See Circuir Covurr. 
§ 10.—See Fuss, I. 23. 

§ 11.—See Arrer Acqurrep Prorerty, 2; AMENDMENT ; Discuareg, III. 13; 
IV. 6; First Meerine, 2; Lyventrory; Liurrarions, Stature or, 6; No- 
TICE; PartNersuiP, 1, 2; Perrrion ; RerERENCE, 2; ResipENcE; 
ScHEDULE. 

§ 12.—See First Meerinc; Marsnat; Norice, 3-5, 7. 
§ 13.—See AMenpMENT; AssiIGNEE, I. 1-15; Fees, I. 2; Marsuat; Notice, 
7; Spcurep Creprror, 2; Stamp. 

§ 14.—See Arrer AcQuIRED Prorerry ; 16; II. 3; Ill. 3-6; 
ASSIGNMENT; ATTACHMENT; Bankrupt ACT, WHEN IT TAKES EFFECT, 1; 
Execution ; Exemprep Property; Frrs, V.4; Sate or INCUMBERED PRop- 
ERTY, 1-3, 6; Stamp; Sray or Proceepmes, 3, 5. 

§ 15. —See Assiener, IT. 1; Stamp. 
§ 16.— See Assianez, III. 1. 
§ 17. —See AssianrrE, IV.; Fess, I. 20. 
§ 18. — See AssiGneg, I. 17. 
§ 19.—See Asstener, I. 5; Limrrarions, Starure or; ParTNERSHIP 7; 
Proor, I.; I. 4; Rent; Securep Creprror, 1. 


§ 20..-See Execurion; Lien; Save or Property; SECURED 
Crepiror; Stay OF Procerpinés, 3. 

§ 21.—See Arrest, 8; Assicneg, III. 1; JupGMment, 1, 3-6; Lien, 2; 
State Courts; Stay OF ProceEepINGs. 


§ 22. —See AssiGner, II. 4; Examination, 1-13; Proor, II. ; Reaisrer, 3; 
oF INcUMBERED Property, 5; SEcURED 2-4. 
§ 23.—See Arrorney; Fees, I. 26; Proor, I. 2, 3; Il. 6-8; Reaisrer, 3; 
Sramp. 
§ 25. —See Assienex, II. 2; III. 7, 8; Pertsuaste Prorerty; Stray or Pro- 
CEEDINGS, 3. 

§ 26.—See Arrer Acqurrep Property, 2; AMENDMENT; ARREST; D1s- 
II. 11, 12; Examination; Fees, I. 17-20, 28; Inventory, 4; 
Partnersuip, 5; ScHEDULE, 8-10; Summons; WITNEss. 

§ 27. —See DiscuarcGe, I. 3; I. 8,9; Drvipenp, 1; Fees, I. 8, 26; Prioriry; 

Proor, Il. 9; Recisrer, 3,5; Seconp anp Tuirp MEETINGs. 

§ 28.—See Assienrsr, IL. 5,6; IV.; Discuarae, II. 8, 9; Divipenp; Fees, 
I. 8; V. 1,3, 4; Priortry; Proor; I. 4; Il. 9; Reaisrer, 4; Seconp anp 
Tarp Meretines; Taxes. 

§ 29.—See Assiener, II. 6; III. 2; Booxs or Account; CoNCEALMENT OF 
Assets ; CONTEMPLATION OF BANKRUPTCY AND INSOLVENCY ; DiscHareg, I. ; 
IV. 1-5; Examination, 14; Fees, I. 8, 27; FraupuLent Prerer- 
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ENCE, 4-8; FravpuLent TraNnsrer, 1; Seconp anp Tuirp MEETINGS; 

SPECIFICATIONS, 4-12. 
§ 31. — See Discuarer, ; IV. 5; Examination, 13; Proor, III. ; Specrrica- 

TIONS. 
§ 32. —See Discuarae, IV. 6, 7; Fues, II. 4. 
§ 33. — See Arrest, 2, 3; Discuarce, IV. 3, 4; V. 2-4; Examination, 23, 
24; Partnersuip, 8, 9; SpeciricaTions, 6. 
§ 34. — See DiscuarGe, V.1; VI.; Parrnersuip, 8, 9. 
§ 35. —See III. 3, 5, 6; AssiGNMent, 3, 4; FRavpULENT PREFER- 
ENCE, 3; InsOLVENCY; Proor, I. 2, 3. 
§ 36. —See AssiGnee, I. 2,3; Crepiror’s Peririon, 5; Exemprep Property, 
2,3; PARTNERSHIP. 
§ 37. — See Raitroap. 

§ 39. —See Acr or Bankruptcy ; CommerciaL Paper; CONFESSION OF JUDG- 
MENT ; CrEDITOR’s PETITION; Deposirion; Dismissal or Petition, 2, 3; 
FrauDULENT PREFERENCE, 1, 2; FraupuLent TraNnsrer, 2; INSOLVENCY; 
Proor, I. 2, 3, 5; Resmpence, 1; Stay or ProceepinGs, 6; SUFFERING 
PROPERTY TO BE TAKEN. 

§40.—See Deposition; InsuncTION; JUDGMENT, 2; PLEADING; RENT, 2; 

Strate Courts. 


§ 41. —See Freres, V. 2; Preaprne, 2; Trrar. 
§ 42. See Exemprep Property, 1; ReGisrer, 2. 


§ 43. —See AtTacHMENT, 2; ExecuTion, 4. 
§ 47. — See Discnarce, IV. 7; Fees, V.5,6. ° 
§ 50.—See Acr or Bankruptcy, 3; Bankrupr ACT, WHEN IT TAKES 
EFFECT. 


Bankrupt ACT, WHEN IT TAKES EFFECT. 


1. An attachment laid prior to June 1, 1867, is dissolved by an assignment 
in bankruptcy, if the attachment is made within the four months next preceding 
the commencement of the bankruptcy proceedings. [Citing Dash v. Van Kleeck, 
7 Johns. 477; Planters’ Bank v. Sharp, 6 How. 301; Larrabee v. Talbott, 5 
Gill, 426 ; Harrison v. Sterry, 5 Cranch, 289; Peck v. Jenness, 7 How. 612; 
Bronson v. Kinzie, 1 How. 311; Alexander v. Ghiselin, 5 Gill, 138, 178; Selby 
v. Magruder, 6 H. & J. 455 ;- Harding v. Stevenson, 6 H. & J. 264; Giese v. 
Thomas, 7 H. & J. 458; Hepburn’s Case, 3 Bland, 95, 119; Barr v. Perry, 3 
Gill, 318, 325.]—-Corner v. Miller (Md. Common Pleas for Baltimore City), 
1B. R. 98. 

2. State insolvent laws were not superseded until June 1, 1867, by the Bank- 
rupt Act. [Citing Sturges v. Crowninshield, 4 Wheat. 122; Ogden v. Saun- 
ders, 12 Wheat. 213; Ex parte Eames, 2 Story, 322; Judd v. Ives, 4 Met. 401; 
Griswold v. Pratt, 9 Met. 16; Commonwealth v. Fowler, 10 Mass. 290; Opinion 
of Justices, 8 Gray, 606; Gardner v. Lane, 9 All. 497; Seaman v. Stoughton, 
8 Barb. Ch. 349; Savage's Assignee v. Best, 3 How. 111; Peck v. Jenness, 
7 How. 612; Davenport v. Tilton, 10 Met. 320; Hutchins v. Taylor, 5 Law 
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Rep. 289; Swan v. Littlefield, 4 Cush. 574; In re Tebbetts, 5 Law Rep. 267; 
Chapman v. Forsyth, 2 How. 207 ; In re Holmes, 5 Law Rep. 361; Jn re Horton, 
5 Law Rep. 462; Larrabee v. Talbott, 5 Gill, 426; Cornwell's Appeal, 7 W. & 
8. 305; Weiner v. Farnum, 2 Barr, 146; Shawhan v. Wherritt, 7 How. 627.) 
— Day v. Bardwell (Mass. State Sup. J. Court), 97 Mass. 246. 

3. The Bankrupt Act does not divest State courts of the jurisdiction neces- 
sary to the final administration of the estate of an insolvent who has made a sur- 
render previous to its passage. [Citing Sturges v. Crowninshield, 4 Wheat, 122; 
Olarke v. Rosenda, 5 Rob. (La.) 27; Beach v. Miller, 15 La. An. 601; Arcenaux 
v. Creditors, 3 La. 37; West v. Creditors, 5 Rob. (La.) 261; s.c. 8 Rob. (La.) 
123; Dwight v. Simon, 4 La. An. 490.]— Meekins v. Creditors (Sup. Ct. of 
La.), 19 La. An. 497. 


See Act or Bankruptcy, 3. 
Bankruptcy, Act or. — See Act or Bankruptcy. 


Bankruptcy, CONTEMPLATION OF.—See CONTEMPLATION OF BANKRUPTCY 
AND INSOLVENCY. 


Books or Account. 


1. The omission by a merchant or tradesman to keep proper books of accounts, 
is ground for refusing him a discharge, though the omission was not with fraudu- 
lent intent. — In re Solomon (Pa. E. D.), 2 B. R. 94; 8.c. 25 Leg. Int. 364. 

2. One who has been engaged in the general business of soliciting freight for 
a transportation company, but has also repeatedly purchased and sold goods, 
drawing bills against his shipments, is a merchant or tradesman, and if he has 
not kept proper books of account, he will be refused a discharge in bankruptcy.— 
In re O'Bannon (Mo. E. D. ?), 2 B. R. 6. 

BurpEN or Proor.—See Discnarae, III. 6, 7; Presumption; Trrat BY 
Jury, 2. 
CarryYING ON Busrvess.— See ResipEnce, 3-5. 


CERTIFYING QUESTION. 

1. The court declined to decide a question certified to it, because it was not 
raised by parties having the right to raise it, and because it did not arise in any 
proceeding before the register. —Jn re J. W. Wright (Ky. D.), 1 B. R. 91. 

2. The court will not give an opinion on questions certified to it, if those 
questions are merely abstract, and have not actually arisen. — Jn re E. T. Stur- 
geon (Ky. D.), 1 B. R. 131. 

3. When the party who has raised and contested an issue of law, argues it 
before the register and awaits his decision, he cannot, after a decision against 
him, move to adjourn the question into court under § 4. — Jn re C. G. Patter- 
son (N.Y. S. D.), 6 I. R. R. 127; 8.c. 7 Am. Law Reg. (n.s.) 26. 

4. The fourth and sixth sections contemplate the certifying by the register to 
the judge only of questions which actually arise. These are, (1) any issue of 
fact or of law, raised and contested by any party to the proceedings, but it must 
be an issue actually raised and existing, and one which has arisen out of pro- 
ceedings which have taken place, and not an issue likely to arise, or which may 
be raised thereafter. (2) Any point or matter arising in the course of the pro- 
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ceedings, or upon the result of the proceedings, but it must be a point or 
matter which has arisen in the course of proceedings which have taken place, 
or a point or matter which has arisen upon and after the result of proceedings 
which have taken place, and not a point or matter likely to arise, or which may 
be raised thereafter, or after a result shall have been arrived at. (3) Any ques- 
tion may be stated by consent by the parties concerned in a special case ; but it 
must be a question to which there are two parties, and one which has arisen out 
of proceedings which have taken place. —Jn re J. Pulver (N.Y. S. D.), 61. R. 
R. 76. 

See Discnarce, III. 10; Examination, 17, 18; Fees, I. 34; Reaister, 5; 
WITNESS, 2. 

Crecurr Court. 

1. No appeal lies to the Circuit Court from an adjudication of bankruptcy. — 
Inre M. A. O'Brien (N.Y. N. D.C. C.), 6 1. R. R. 182. 

2. To obtain the determination of the Circuit Court on a question arising in 
the course of bankruptcy proceedings, a petition should be brought in the Cir- 
cuit Court. An appeal is not the proper method of raising the question in that 
court. — In re J. M. Reed (Ohio N. D. C. C.), 2 B. R. 2. 

3. A writ of error to the District Court to obtain a reversal of an order dis- 
charging a bankrupt, was dismissed, the record presenting only questions of fact. 
Whether a writ of error is ever the proper process to obtain the reversal of 
such an order, quere. — Ruddick v. Billings (lowa D. C. C.), 2 West. Jur. 275. 

See JuDGMENT, 2. 

CrerK. — See Discuarce, IT. 4, 5; Frees, I. 


CoMMERCIAL Parer. 

1. The mere stopping payment of commercial paper and not resuming within 
a period of fourteen days is not, without fraud, an act of bankruptcy. — Jn re 
Jersey City Window Glass Co., Ex parte Wigton (N.J. D.), 1 B. R. 113; 8.c. 
7 Am. Law Reg. (n.s.) 419; 1 L. T. B. 61; In re W. Leeds (Pa. E. D.), 1 B. 
R. 138; s.c. 3 Pitts. L. J. (n.s.) 301; 25 Leg. Int. 140; 7 Am. Law Reg. 
(n.s.) 693; 1 L. T. B. 78; In re Cone, Ex parte Gillies (N.Y.S. D.), 2 B. 
R. 10. 

2. Suspension of payment of commercial paper for fourteen days, is prima 
facie fraudulent. — Jn re Ballard (Conn. D.), 2 B. R. 84. 

3. A banker, merchant, or trader, who has suspended and not resumed pay- 
ment of his commercial paper for fourteen days, though the suspension was not 
fraudulent, has committed an act of bankruptey. — Jn re Wells, Ex parte Claflin 
(N.Y. N. D.), 61. R. R. 181; s.c. 7 Am. Law Reg. (N.s.) 163; 1 L. T. B. 
20; Inre W. C. Cowles (Minn. D.), 1 B. R. 42; s.c. 1 West. Jur. 367. 

4. One who saws and sells lumber is a trader within the meaning of § 39.— 
In re W. C. Cowles (Minn. D.), 1 B. R. 42; s.c. 1 West. Jur. 367. 


Commissioner, — See Proor, I. 1, 2. 


CONCEALMENT OF ASSETS. 
1. Concealment of assets, as a ground for withholding a discharge, must have 
been wilful. [Citing Atkins v. Spear, 8 Met. 490; Robinson v. Wadsworth, 
8 Met, 67; Coates v. Blush, 1 Cush. 564; Rugely v. Robinson, 19 Ala. 404; 
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Loud v. Pierce, 25 Me. 233.]— In re J. W. Sidle (Ohno S. D.), 2 B. R. 77; 
In re W. Wyatt (Ky. D.), 2 B. R. 94. 

2. A bankrupt was the clerk of a firm of insurance brokers, in which his wife 
professed to be a partner, though she contributed neither capital nor labor. It 
appeared that the share of the profits paid to her was paid for the purpose of 
retaining the services of the bankrupt. The court was of opinion that the money 
so paid to the wife should have been returned in the inventory of the bankrupt’s 
estate, and as it was not, but was fraudulently concealed by him, a discharge 
was refused. — In re R. C. Rathbone (N.Y. S. D.), 1 B. R. 145; s.c. 2 B. Ry 
89; 1 L. T. B. 114. 

3. Property was conveyed in fraud of the creditors of the grantor with the 
knowledge of the grantee. The grantee filed his petition to be adjudged bank- 
rupt, but did not place said property in his inventory. Held, that he had con- 
cealed his property, and that discharge should be refused. — Jn re O’ Bannon (Mo. 
E. D.?) 2 B. R. 6. : 

See Discnarce, III. 1, 3; Specirications, 9. 


CONFESSION OF JUDGMENT. 


To a creditor's petition alleging that A., knowing himself to be insolvent, had 
confessed certain judgments with intent to give a fraudulent preference, A. 
answered, admitting his insolvency and the confession of the judgments, but 
denying that they were confessed ‘‘ with any fraudulent intent, or with the 
fraudulent intent to give a fraudulent preference.” Held, that the answer 
was insufficient, that the confession of a judgment with the mere intent of giv- 


ing a preference, was an act of bankruptey.— In re R. Sutherland (Oregon D.), 
1B. R. 140. 


See Crepiror’s Petition, 6. 


CONTEMPLATION OF BANKRUPTCY AND INSOLVENCY. 

Where a bankrupt four days before filing his petition, knowing that he was 
insolvent, made an assignment of all his property for the benefit of his creditors, 
the presumption that he did it in contemplation of bankruptcy, was held not 
rebutted by his bare denial of such intent, and a discharge was refused. — Jn re 
J. Brodhead (N.Y. E. D.), 2 B. R. 93. 

See Crepiror’s Petition, 6,7; INsotvency, 2; PartNersarp, 11. 

Costs. — See FrEs. 


CounsEL.—See AssiGnrg, I. 7, 8; ArrorNey, 1, 6; Examination, 19, 20; 
Freres, V. 1; FravpuLent Prererence, 6, 7; Priorirry, 1; Wirnsss, 1. 


CrepitTor’s PETITION. 


1. A secured creditor may petition that his debtor be adjudged bankrupt. — 
Inre Florida, Atlantic, & Gulf Central R.R. Co., Ex parte Rankin (Fla. N. D.), 
1 B. R. 196; s.c. 1 L. T. B. 85. 

2. A debt may be sufficient to support a creditor's petition, though it was not 
due at the date of the alleged act of bankruptcy. — Phelps v. Clasen (Minn. 
D.C. C.), 2 West. Jur. 221. 

8. It is said that the oath to a creditor's petition cannot be administered by a 
register. [It would seem that this must be wrongly reported. Nothing can be 
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clearer than that the oath can be administered by a register. See §§ 4, 39, 
and Form 54.]— Anon. (N.Y. N. D.) 6 L. R. R. 189. 

4. A creditor's petition praying that A. might be adjudged a bankrupt, 
averred that A. transferred his property (1) with intent to defeat and delay 
the operation of the Bankrupt Act, and (2) to give a preference to his cred- 
itors. Held, that it was sufficient to prove the second only of these averments. 
—InreJ. T. Drummond (Ind. D.), 1 B. R. 10; 1 L. T. B. 7. 

5. A creditor’s petition praying that A. and B., copartners doing business 
under the name of A., may be adjudged bankrupts; and alleging, as an act of 
bankruptcy, a fraudulent preference by A.,—is defective, but may be amended 
before adjudication. — Jn re W. H. Waite (Mass. D.), 1 B. R. 84. 

6. A creditor's petition alleged that the debtor confessed judgment, with intent 
to give a preference, being in contemplation of bankruptcy, but did not aver 
that the debtor was insolvent or in contemplation of insolvency. The evidence 
showed that the debtor was insolvent, but did not show that he was in con- 
templation of bankruptcy. Held, that the petition was not sustained. Leave 
was given to amend, by substituting the words ‘ while insolvent, or in con- 
templation of insolvency,” in lieu of ‘* in contemplation of bankruptcy ; ” and, on 
petition to the Circuit Court, the permission to amend was confirmed. — Jn re A. 
W. Craft (N.Y. 8. D.), 1 B. R. 89; s.c. (N.Y. 8. D. C.C.) 2 B. R. 44; Pitts. 
L. J. (N.8.) 1. 

7. A creditor's petition alleged that the bankrupt committed certain acts, 
being ‘‘in contemplation of bankruptcy and insolvency.” There was no evi- 
dence that the bankrupt acted in contemplation of bankruptcy. Leave was 
given to amend by striking out the above words, and substituting ‘‘ insolvent, or 
in contemplation of insolvency.” — Jn re J. Haughton (N.Y. S. D.), 1 B. R. 
121. 

8. The court has power to allow amendments in proceedings in involuntary 
bankruptcy ; but amendments to the petition will not be allowed which introduce 
new acts of bankruptcy founded upon facts not referred to in the original peti- 
tion, and alleged to have been committed more than six months prior to the 
application for leave to amend, where no sufficient reason is given why they were 
not included in the original petition. [Citing Ex parte Thwuites, 13 Ves. 325; 
In re Blackburn, 1 De Gex, 332; Ex parte Cheesewright, 1 Rose, 228; In re 
Frisbee, 4 Law Rep. 483; Smith v. Babcock, 3 Sumn. 583; Thorn v. Germand, 
4 Johns. Ch. 363; Western Reserve Bank v. Stryker, Clarke Ch. 380; Steel 
v. Sowerby, 6T. R. 171; Cross v. Kaye, ib. 543; Swift v. Eckford, 6 Paige, 22; 
Lloyd v. Brewster, 4 Paige, 537; Maddock v. Hammet, 7 T. R. 55; The Har- 
mony, 1 Gall. 123; Goddard v. Perkins, 9 N. H. 488; Caster v. Wood, Baldw. 289 ; 
Calloway v. Dobson, 1 Brock. 119; Mills v. Campbell, 2 Young. & C. Ex. 389, 
398; Lovett v. Cowman, 6 Hill, 223, 227; The John Jay, 3 Blatch. 67; Shields 
v. Barrow, 17 How. 130; Snead v. M’Coull, 12 How. 407; Williams v. Cooper, 
1 Hill, 637; Weston v. Worden, 19 Wend. 648; Salters v. Bayard, 12 Wend. 
228; Miller v. Watson, 6. Wend. 506; Tobias v. Harland, 1 Wend. 93; The 
Schooner Adeline, 9 Cranch, 244.] —In re F. C. Crowley, Ex parte Reed (N.Y. 
N. D.). 1 B. R. 137; 8.c. sub nom, Reed v. Cowley, 1 L. T. B. 79. 

See Act or Bankruptcy, 3; DismissaL or Petition, 2, 3; PLEADING; 
Proor, I. 5. 
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DeposiTIoN. 

After a creditor’s petition praying that his debtor may be adjudged a bank- 
rupt, is filed, the petitioning creditor may proceed to take depositions before 
any register in bankruptcy, though the petition has not been referred to a 
register, and though no order to show cause against the adjudication has been 
served on the debtor.— Jn re E. B. Deane, Ex parte Hawkins (Mo. E. D.), 
2B. R. 29; s.c. 3 Pitts. L. J. (x.s.) 583. 

Fess, I. 28, 29; Proor, II. 4-6, 10. 


DIscHaRGE. 
I. Application for Discharge. 

1. A bankrupt may apply for a discharge within sixty days after adjudication, 
though debts have been proved, if no assets have come to the hands of the 
assignee. — In re B. W. Woolums (Ky. D.), 1 B. R. 131. 

2. If, at the time of the application for a discharge, the assignee has not 
received any money on account of the estate, then no assets have come to his 
hands within the meaning of § 29, though there are certain claims due the estate 
from which nothing has and nothing may be realized. — Jn re O. W. Dodge 
(N.Y. S. D.), 1 B. R. 115; s.c. 7 Am. Law Reg. (N.s.) 438. 

3. When there are no assets, and no debts have been proved, it is not neces- 
sary for the bankrupt, in applying for the order to show cause against the 
discharge to furnish the request by the assignee for a second meeting, Form 28, 
—Inre C. H. McIntire (N.Y. 8S. D), 6 1. R. R. 165. 

4. The court refused to act on an application by a bankrupt for his discharge, 
which was made more than a year after the date of adjudication in bankruptcy. 
—Inre J. B. Willmott (N.Y. N. D.), 2 B. R. 76. 


See Assicneg, II. 5, 6; Examination, 1, 5; Fess, I. 7-10, 15. 


II. Order and Meeting to show cause against Discharge. 


1. The court may and will authorize the register to make the order to show 
cause in Form 51. — Jn re J. Bellamy (N.Y. 8. D.), 6 I. R. R. 86; s.c. 1 Le 
T. B. 22. 

2. In an uncontested case, the register may issue the order to show cause 
against the discharge of the bankrupt. — In re H. Gettleston (Cal. D.), 1 B. R. 
170. 

8. The notice to appear and show cause against a discharge need be mailed 
to those creditors only who have proved their debts.— In re C. H. McIntire 
(N.Y. S. D.), 61. R. R. 165. 

4, The notices to show cause against the bankrupt’s discharge which are sent 
by mail, must be mailed by the clerk, and to the order to show cause must be 
put the name of the clerk and the seal of the court. — Jn re J. Bellamy (N.Y. 
S.D.), 61. R. R. 127; s.c. ib. 141. 

5. Notice was ordered to be given to creditors to appear on Dec. 27, and 
show cause why a bankrupt should not receive his discharge. The clerk made 
his certificate, that true copies of the notice were duly mailed, on the 17th of 
December, to each creditor. Held, that the certificate was ‘‘ sufficient” evidence 
of what it stated, though the copy of the notice served on a creditor is produced 
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in court, and gives the day of appearance as the 2d, and not the 27th, of Decem- 
ber, and is postmarked on the 20th.— In re W. E. Townsend (N.Y. 8. D), 
1B.R.1; 1L. T. B. 2. 

6. The order, in Form 51, to show cause why the bankrupt should not be dis- 
charged, may be made returnable, before the court, at the office of the register. 
Inre J. Bellamy (N.Y. 8. D.), 61. R. R. 127; s.c. 3 Pitts. L. J. 1. 

7. If there are no assets, and no creditors who have proved their debts, yet 
notice to show cause must be published. Anon. (D.C.) 6 L. R. R. 149. 

8. In a case where there are no assets, but the bankrupt does not apply for his 
discharge till after three months from the date of the adjudication have expired, 
the notice to show cause against the discharge need say nothing of the second 
and third meetings. — Anon. (N. Y. 8S. D.) 1 B. R. 1; 2B. R. 21. 

9. If no debts have been proved against the bankrupt, or no assets have come 
to the hands of the assignee, and if the second and third meetings of creditors 
have not been held, the order to show cause in Form 51 should contain the 
direction as to those meetings given by G. O. 25, and the notice in Form 52 
should have added to it the clause provided by G. O. 25.— In re J. Bellamy 
(N.Y. S. D.), 61. R. R. 127; s.c. 3 Pitts. L. J. (N.s.) 1. 

10. If, on the return day of an order to show cause against a discharge, the 
proceedings are adjourned sine die, without the bankrupt’s doing on that day 
what is then required for his discharge, a new order to show cause must be 
issued. — In re I. Seckendorf (N.Y. S. D.), 1 B. R. 185; s.c. 1 Pitts. L. J. 
(w.8.) 450. 

11. The pendency of the examination of the bankrupt is good cause for 
adjourning the proceedings to show cause against the discharge, and the adjourn- 
ment may be made without requiring a creditor who proposes to oppose the 
discharge to file his appearance under G. O. 24.—Jn re J. Thompson (N.Y. 
S. D.), 1 B. R. 65. 

12. The examination of the bankrupt can be adjourned beyond the return day 
of the order to show cause why the discharge should not be granted, and the 
proceedings under the said order can be on said day adjourned by reason of the 
adjournment of the examination. — In re G. S. Mawson (N.Y.S. D.), 1B. R. 41; 
s.c. T. B. 46. 

13. If no creditor appears to oppose the discharge by the day when the 
creditors are required to show cause, the register may administer to the bankrupt 
the oath provided by § 29. — In re J. Bellamy (N.Y. S. D.), 6 I. R. R. 127; 
s.c. 3 Pitts. L. J. (x.s.) 1. 

See Assicner, II. 5, 6; Examination, 11, 14; Fess, I. 10, 15; Sprcirica- 
TIONS, 2. 


III. Opposition to Discharge. 


1. A creditor who has not proved his debt may yet appear and oppose the 
bankrupt’s discharge. [The Mary, 9 Cranch, 126; Bradstreet v. Neptune Ins. 
Co. 3 Sumn. 600, 607; Hollingsworth v. Barbour, 4 Pet. 466; In re Brown 
King, 1 N.Y. Leg. Obs. 22; s.c. 5 Law Rep. 320; In re Tebbetts, 5 Law Rep. 
259; Book's Case, 3 McLean, 317; Hazxtun v. Corse, 2 Barb. Ch. 506, 529.] — 
In re L. Sheppard (N.Y. N. D.), 1 B. R. 115; s.c. 7 Am. Law Reg. (N.s.) 
484; 1 L. T. B. 49. 


4 


506 DIGEST OF CASES IN BANKRUPTCY. 


2. A creditor who has not proved his debt, cannot appear to oppose the dis- 
charge of the bankrupt. — Jn re S. N. Levy (N.Y. 8. D.), 1 B. R. 66. 

3. A sufficiently secured creditor cannot appear to oppose the bankrupt’s 
discharge. Semble, that a creditor, not sufficiently secured, can so appear, 
though he has not proved his debt. [Citing Aiorse v. Presby, 5 Fost. 299.) — 
In re T. E. Boutelle (N.H. D.), 2 B. R. 51; 8.c. 3 Pitts. L. J. (.s.) 616. 

4. Semble, that a motion in opposition to a bankrupt’s application for dis- 
charge should be made before the court, and not before the register. — Jn re B. 
W. Woolums (Ky. D.), 1 B. R. 131. 

5. Where, on the return of an order to show cause against the discharge of a 
bankrupt, a creditor opposes the discharge, the register must make a certificate 
of the proceeding, stating the opposition, and return the papers into court as 
if there had been no opposition. — Jn re W. H. Hughes (N.Y. 5S. D.), 1 B.R.9; 
1L. T. B. 45. 

6. The burden of proof is on the creditor opposing the discharge of the bank- 
rupt.— In re W. Okell, 2 B. R. 35. 

7. Semble, that on the trial of an issue raised by a creditor opposing a dis- 
charge, if the bankrupt has taken the oath required by § 29, the burden of proof 
that the bankrupt has forfeited his title to a discharge is on the creditor. — In 
re W. D. Hill (N.Y.S. D.), 1 B. R. 42. 

8. If the bankrupt objects to the admission of specifications filed in opposition 
to the discharge, the creditor must show that the opposition was entered and the 
specifications filed within the proper time, and if he fails to show this the speci- 
fications will not be admitted. — Jn re W. C. McVey (Miss. D.), 2 B. R. 85. 

9. A specification in opposition to the bankrupt’s discharge, alleged, that be- 
fore the passage of the Bankrupt Act, the bankrupt had paid a certain debt to T. 
It appeared that this debt was paid before the passage of the Bankrupt Act. 
Held, that evidence, that since the passage of the Bankrupt Act the bankrupt had 
paid to T. other debts, together exceeding in amount the specified debt, was inad- 
missible. — In re I. Rosenfeld (N.J. D.), 2 B. R. 49. 

10. A creditor cannot take the opinion of the judge, whether the bankrupt is 
entitled to his discharge till he has filed a specification of the ground of his oppo- 
sition. — Jn re G. S. Mawson (N.Y. 8. D.), 1 B. R. 33. 

11. At the first meeting of the creditors, one of them filed objections to the 
bankrupt’s discharge. Held, that the register had no authority to pass upon 
these objections, and that the proceedings should continue in spite of them. — Jn 
red. Puffer (N.Y. N. D.), 2 B. R. 17. 

12. Questions concerning the bankrupt’s right to a discharge should be post- 
poned till the discharge is applied for.— In re H. L. Brisco (D.C.) 2 B. R. 78. 

13. An objection to proceedings in bankruptcy on the ground that the bank- 
rupt has omitted from the inventory property held by him, if made before the 

bankrupt has applied for discharge, and by a creditor who has not proved his 
debt, is not such an ‘‘ opposition to the discharge of the bankrupt,” that the regis- 
ter cannot hear it, and would not, in any event, be of avail unless made definite 
by specifying the particular omissions relied on. — In re W. D. Hill (N.Y. S. 
D.), 61. R. R. 51. 


See Discnarce, II. Examination, 18; Proor, III. ; Specirications. 
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IV. Grant and Refusal of Discharge. 


1. That the bankrupt, while in contemplation of insolvency, incurred expenses 
for the support of his family, is not, in the absence of evidence that such ex- 
penses were improperly excessive, ground for refusing him a discharge. — Jn re 
I. Rosenfeld (N.J. D.), 2 B. R. 49. 

2. If a debtor’s property has been attached without his knowledge or consent, 
the omission to have the attachment dissolved by filing a petition in bankruptcy 
within four months, is not such a procuring the property to be attached as to be 
a ground for refusing a discharge. In re F. C. Belden (Cal. D.), 2. B. R. 14; 
s.c. 3 Pitts. L. J. (n.s.) 547; 2 Am. Law Rev. 771. 

3. The creation of a debt by fraud is no ground for refusing a discharge. — 
In re I. Rosenfeld (N.J. D.), 1 B. R. 161; s.c. 7 Am. Law Reg. (N.s.) 618; 1 
L. T. B. 81; Inre C. R. Wright (Mich. W. D.), 2 B. R. 14; In re H. W. Bash- 
ford (N.Y.S.D.), 2 B. R. 26; In re 8. C. Clarke (N.Y.S.D.), 2 B. R. 44; In 
re W. Doody (N.Y. S. D.), 2 B. R. 74. 

4. The fact that a debt is a fiduciary debt is no ground for refusing a dis- 
charge. — In re B. R. Elliott (N.Y. 8S. D.), 2 B. R. 44. 

5. In a case where the specifications of grounds of opposition to the bank- 
rupt’s discharge were held insufficient on account of vagueness, the court dis- 
regarded them, and granted the discharge. [It does not appear whether any 
application was made for leave to amend.] — In re N. A. Son (N.Y.S. D.), 1 B. 
R. 58; s.c. 3 Pitts. L. J. (N.s.) 242; See In re R. C. Rathbone (N.Y.S. D.), 
1B.R. 50; s.c. 3 Pitts. L. J. (x.s.) 233; 25 Leg. Int. 60; In re D. Tyrrel (N.Y. 
8. D.), 2B. R. 73; Inre H. J. Hansen (N.Y.S. D.), 2 B. R. 75; Inve F. A. 
Dreyer (N.Y. S. D.), 2 B. R. 76. 

6. Where the notice of the first meeting had not been published in one of the 
newspapers in which publication had been ordered, and where the names, &c., 
of the creditors had not been inserted in the warrant, the proceedings were set 
aside, and a discharge refused. — In re E. L. Hall (N.Y. N. D.), 2 B. R. 68; 
s.c. 4 Pitts. L. J. (n.s.) 52. 

7. The court says that it will not grant a discharge until the register certifies 
that he has carefully examined the proceedings and that they are correct, nor 
until all the papers are filed by the register under G. O. 7, in the clerk’s office ; 
that, the clerk will make a special order in each case, referring the petition for 
discharge to the register, and that the register, while acting under this special 
order, will have the fee of $5 for each day’s service. — In re J. Bellamy (N.Y. 
8. D.), 61. R. R. 127, 141; s.c. 3 Pitts, L. J. (w.s.) 1. 

See Books or Account; CONCEALMENT OF AssETS; CONTEMPLATION OF 
Bankruptcy aNnD Inso_vency; Discuarce, I. 4; Frees, Il. 4,5; Fraupv- 
LENT PREFERENCE, 4-8; FRAUDULENT TRANSFER, 1; SPECIFICATIONS, 6. 


V. Effect of Discharge. 

1. A discharge does not bind a creditor, who has not had notice addressed 
to him in his true name in the manner directed by the act, unless he voluntarily 
appears. — Anon. (D.C.) 6 I. R. R. 149. 

2. A claim against a bankrupt for not accounting for the proeeeds of goods 
sent to him as agent for sale, is a debt created by his defalcation while acting in 
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a fiduciary capacity, and is not affected by his discharge in bankruptcy. [Citing 
Duguid vy. Edwards, 50. Barb. 288.] — In re J. H. Kimball (N.Y.S. D.), 2 B. 
R. 74. 

3. If judgment has been recovered on a debt created by fraud, such judgment 
is not affected by a discharge in bankruptey. [Citing Bangs v. Watson, 9 Gray, 
211.]—In re C. G. Patterson (N.Y.S. D.), 1 B. R. 58; 8.c. 3 Pitts. L. J. 
241. 

4, A. seduced B. under promise of marriage. B. brought an action for breach 
of promise against A., and recovered judgment; A., having become bankrupt, 
B. proved the judgment against his estate in bankruptcy. Held, that B.’s debt 
was not created by fraud, and that it would therefore be discharged by the dis- 
charge in bankruptcy. [Citing Crouch v. Gridley, 6 Hill (N.Y.), 250; Thomp- 
son v. Hewitt, ib. 254; Graham vy. Pierson, ib. 247; Luther vy. Deyo, 19 Wend. 
629; Hayden v. Palmer, 24 Wend. 364; Stone v. B. & M. R.R. Co., 7 Gray, 
539.] — In re J. W. Sidle (Ohio 8. D.), 2 B. R. 77. 

See Arrest, 2-9; Examination, 23, 24; Lren, 1; Partnersnp, 8, 9. 


VI. Setting aside Discharge. 
An application by a creditor to have a discharge annulled must set forth spe- 
cific reasons. — In re C. H. McIntire (N.Y. 8. D.), 1 B. R. 115. 
See Circuit Court, 3. 


DismissaL OF PETITION. 


1. A bankrupt having filed a petition alleging that all the creditors named in 
his schedule had released their debts, and praying that the adjudication might be 
annulled, it was ordered that the said creditors, and all other creditors of the 
bankrupt and the assignee, should show cause, on a certain day, why the peti- 
tion should not be granted, and that notice of the order should be served on all 
the creditors named in the schedule and on the assignee, and should be published 
in the newspapers. — In re J. Stern (N.Y. 8. D.), 6 I. R. R. 87. 

2. If the bankrupt and all the creditors who have proved their debts desire 
it, proceedings in involuntary bankruptcy may be discontinued, and the petition 
dismissed. — In re W. D. Miller (Pa. W. D.), 1 B. R. 105. 

3. After an adjudication in involuntary bankruptcy, the petition will not be 
dismissed. [It would seem, though not clearly stated, that the motion to dis- 
miss was made by some only of the creditors.]— Jn re Sherburne (Mo. E. D.), 
1B. R. 154. 


DistriputTion.— See Divipenp; Recister, 5. 


DIivipEND. 


1. Any balance of the bankrupt’s estate remaining, after payment in full of 
the debts due to all creditors who have proved their debts, and of all costs and 
charges, is to be divided pro rata among the creditors who have not proved their 
debts, but whose names are set forth in the schedule to the bankrupt’s petition. 
—Inre B. F. James (D.C.), 2 B. R. 78; In re D. Haynes (D.C.), ib. 78. 

2. A dividend due a creditor cannot be attached in the hands of the assignee 
on process of garnishment in a suit in a State court against such creditor. 
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[Citing Colby v. Coates, 6 Cush. 558; Coppell v. Smith, 4 T. R. 312; Caila v. 
Elgood, 2 Dowl. & R. 193.]—In re S. D. Bridgman (Ga. D.), 2 B. R. 84. 

See Proor, II. 9. 

Error. —See Circuit Court, 3. 
Estopret.—See Act or Bankruptcy, 3. 

Eviwence. — See Creprror’s Petition, 4-7; Deposrrion; Discuaree, IL. 

5; UL. 9; Examination; Frauputent Prererence, 3; FRaUDULENT 

Transrer, 2; MarsuaL; Triat spy Jury, 2; 


EXAMINATION. 

1. The bankrupt and his wife may be examined as well before as after he has 
applied for his discharge.— In re I. Seckendorf (N.Y. 8. D.), 1 B. R. 185; s.c. 
3 Pitts. L. J. (.s.) 450. 

2. A witness cannot refuse to be examined on the ground that the bankrupt 
has not been examined, and that no issue has been made up, and that there is 
no fact in dispute. — Jn re A. Blake (Mich. W. D.), 2 B. R. 2. 

3. The examination of the bankrupt can be ordered by the register on the 
application of the assignee, and such application need not be verified by affidavit, 
or show the cause or purposes of the examination. The examination can be had 
before the register. — In re Lanier (Ala. D.), 2 B. R. 59. 

4. An application by the assignee to examine the bankrupt need not be sup- 
ported by aflidavit. — In re C. McBrien (N.Y. 8S. D.), 2 B. R. 73. 

5. An application by the assignee for an order to examine the bankrupt’s 
wife, made after the granting of a certificate by the register that the bankrupt 
was entitled to his discharge, was refused on the ground, that it was not made 
bona fide, but for delay.— Jn re M. Selig (N.Y. E. D.), 6 1. R. R. 206. 

6. A bankrupt cannot refuse to submit to examination by the assignee, be- 
cause at a previous time which had been appointed for his examination the 
assignee failed to attend. — Jn re A. P. Van Tuyl (N.Y. S. D.), 2 B. R. 25. 

7. An assignee may examine a witness for the purpose of discovering prop- 
erty, without notice to the bankrupt of the time of examination; and this even 
though the creditors have commenced an examination of the bankrupt and wit- 
nesses, which further examination is standing adjourned to a future day: the 
examination by the assignee and that by the creditors being independent pro- 
ceedings. — Jn ve S. W. Levy (N.Y. S. D.), 6 1. R. R. 134. 

8. Each creditor has a right to examine the bankrupt; the register must regu- 
late in his discretion the time, manner, and course of the examinations. — Jn re 
J. L. Adams (N.Y. S. D.), 92. 

9. A creditor may prove his debt, and having proved his debt is entitled to an 
order for the examination of the bankrupt, before the first meeting. — Jn re C. 
G. Patterson (N.Y. S. D.), 6 1. R. R. 127; s.c. 7 Am. Law Reg. (N.s.) 26. 

10. A creditor who has proved his debt has a right to examine the bankrupt, 
though the debt be barred by the Statute of Limitations, under § 26. Semble, 
that under § 26 only a creditor who has proved his debt can examine the bank- 
rupt; but under § 22, any one who claims to be a creditor, whether he has 
proved his debt or not, can apply for the bankrupt’s examination. — Jn re J. T. 
Ray (N.Y. S. D.), 6 I. R. R. 223; s.c. 7 Am. Law Reg. (n.s.) 283; 1 L. 
T. B. 46. 


VOL, III. 33 
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11. After the day appointed to show cause against a bankrupt’s discharge, 
several creditors who had opposed the discharge, applied for an order to exam. 
ine the bankrupt. All of these creditors had proved their debts some time 
before the said day, and the bankrupt had been examined at length by the 
assignee. No aflidavit was filed to show a reason for the examination sought. 
The order was refused. — In re S. Isidor (N.Y. S. D.), 1 B. R. 33. 

12. A creditor, to obtain an order for the examination of the bankrupt under 
§ 26, must apply by petition or affidavit duly verified, and show good cause for 
the granting of the order. — In re J. L. Adams (N.Y. 8S. D.), 2 B. R. 33. 

13. A creditor may apply for the examination of the bankrupt without having 
filed a specification of the grounds of his opposition to the bankrupt’s dis- 
charge.— In re A. Baum (N.Y. D.), 6 1. R. R. 28. 

14. At a meeting before the register to show cause in opposition to the bank- 
rupt’s discharge, a creditor has a right to examine the bankrupt without obtain- 
ing an order of the court. — Jn re G. Brandt (N.C. D.), 2 B. R. 76. 

15. The register has no power to decide on the competency, materiality, or 
relevancy of a question put to the bankrupt while under examination. — In re I, 
Rosenfield (N.J. D.), 1 B. R. 60; 8.c. 3 Pitts. L. J. (v-s.) 245; 1 L. T. 
B. 47. 

16. The register must receive and report any testimony offered, though he 
considers it inadmissible. — Jn re J. A. Koch (N.Y. N. D.), 1 B. R. 153. 

17. The practice of a register in conducting an examination was to pass upon 
every objection, allow the parties to take formal exceptions, and then, at the 
close of the testimony, on a motion to strike out specified points so objected to, or 
to admit excluded questions, to certify the questions to the court. The practice 
was approved. —Jn re S. W. Levy (N.Y. S. D.), 61. R. R. 134; In re I. Lyon, 
tb. 135; In re C. G. Patterson, ib. 157. 

18. An objection to a question in the examination of a bankrupt does not 
raise such a question of law as can be adjourned into court under § 4.— In re 8. 
M. Levy (N.Y. 8. D.), 61. R. R. 163. 

19. When a bankrupt under examination shall be allowed to consult with his 
counsel is a matter within the discretion of the register. [Citing Jn re Winsor, 
8 Law Rep. 514; Peabody v. Harmon, 3 Gray, 113; Ex parte Parsons, 1 Atk. 
204; Hx parte Bland, ib. 205.]—In re E. P. Tanner (Mass. D.), 1 B. R. 59; 
s.c. 8 Pitts. L. J. (x.s.) 244; In re C. Judson (N.Y. S. D.), 1 B. R. 82; Inre 
J. C. Collins (Ky. D.), 1 B. R. 153; In re C. G. Patterson (N.Y. 8. D.), 61. 
R. R. 165. 

20, After a bankrupt has been examined by his creditors or the assignee, he 
may be examined by his own counsel. — In re S. B. Leachman (Ky. D.), 1B. 
R. 91; s.c. 1 L. T. B. 48; Inre S. M. Levy (N.Y.S. D.), 6 1. R. R. 163. 

21. A bankrupt is not obliged to answer questions as to business done after 
the date of filing his petition in bankruptcy, provided the same has no connec- 
tion with his business prior to said date. — In re I. Rosenfield (N.J. D), 1 B. R. 
60; s.c. 3 Pitts. L. J. (n.s.) 245; 1 L. T. B. 47. 

22. A bankrupt cannot be compelled to answer a question whether he has 
since the commencement of bankrupt proceedings lost in gaming any property 
belonging to his estate. — Jn re C. G. Patterson (N.Y.S. D.), 6 1. R. R. 166. 
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23. A bankrupt may be examined to show that the debt due to the examining 
creditor was created by fraud. — Jn re J. A. Koch (N.Y. N.D.), 1. B. R. 1538. 

24. In proceedings in bankruptcy evidence of fraud in the creation of a debt 
cannot be introduced by a creditor, for the purpose of showing that his debt 
would not be affected by the discharge. — Jn re D. Tallman (N.Y. 8. D.), 1 B. 
R. 122; In red. S. Wright (N.Y. 8S. D.), 2 B. R. 57. 

25. A bankrupt may decline to answer a question, if the answer would crimi- 
nate himself. — In re J. A. Koch (N.Y. N. D.), 1 B. R. 153. 

26. A bankrupt having said on examination that he does not own the house 
he lives in, cannot be asked whether his wife owns it; nor if he is asked whether 
he has not recently been acting as the reputed agent of his wife in business 
transactions, and has answered that he has not in any matter in which he had 
any personal interest, can he be compelled to answer the question further. He 
cannot be compelled to answer questions about the property of his wife or of 
other persons. — Jn re A. P. Van Tuyl (N.Y. S. D.), 1 B. R. 193. 

27. In the examination of H., a bankrupt, a question whether H. had heard 
his wife speak of selling her house, is inadmissible ; but the following questions 
are admissible: whether H.’s wife kept a bank account; when a horse sold by 
H. before his failure to a relative was taken from the stable where H. kept him; 
whether H. recommended his wife to purchase certain property ; how long H.'s 
brother had carried on business at a certain place, and whether such brother 
was successor to the firm of which H. was a member; what a trustee to whom 
H. had assigned his property for the benefit of creditors had done with the 
property ; whether such trustee had turned over the property to H.’s brother ; 
when H.’s brother, for whom H. was managing agent, had been in New York 
last; whether said brother was frequently in New York; and what was the 
value of the stock in the business of said brother.— In re G. W. Carson (N.Y. 
8. D.), 2 B. R. 41. 

28. A bankrupt ordered to appear and submit to an examination on the appli- 
cation of a creditor, is not entitled to witness fees:—Jn re W. Okell (N.Y. 
8. D.), 1 B. R. 52; s.c. 3 Pitts. L. J. (x.s.) 232; 1 L. T. B. 32; Inre N. A. 
McNair (N.C. D.), 2 B. R. 77. 

29. The -bankrupt’s wife is not bound to attend for examination, unless the 
usual fees are paid or tendered to her.— Jn re A. P. Van Tuyl (N.Y. S. D.), 
2B. R. 25. 

30. The wife of a bankrupt, when examined, is entitled to the same fees as 
other witnesses for attendance and travel, and those fees are to be determined 
by the Fee Bills Act, 1853, § 3, and are to be recovered as in ordinary actions. — 
Inve W. Griffen (N.Y. S. D.), 1 B. R. 83. 

See Arrer Acquirep Property, 2; Arrest, 13; Discnarer, II. 11, 12; 
Frxs, I. 5, 12, 17-20, 28; I. 3; Specurication, 10; Wrirness. 


Execution. 

1. Executions taken out against the bankrupt’s property by creditors who 
had no reason to believe him insolvent, are valid liens on the property. — Jn re 
J. Black (N.Y. S. D.), 2 B. R. 65. 

2. The lien under an execution levied on a bona fide judgment, is not dis- 
charged by subsequent proceedings in involuntary bankruptcy, and the sheriff 
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will be allowed to sell under the lien, paying any surplus after the judgment 
creditor is satisfied to the assignee of the bankrupt, or if no assignee has been 
appointed, then to the clerk of the court.— In re H. Bernstein (N.Y.S. D.), 
61. R. R. 222; s.c.1L. T. B. 45. 

3. The lien under an execution, properly levied by State laws, is not dis- 
charged by subsequent proceedings in voluntary bankruptcy, whether the levy 
be actual or constructive. [Citing Cresson v. Stout, 17 Johns. 116; Van Winkle 
v. Udall, 1 Hill (N.Y.), 559.] —JIn re J. P. Smith (N.Y. S. D.), 1 B. R. 169; 
s.c. 1 L. T. B. 112. 

4. If judgment is recovered and execution levied on a bankrupt’s estate after 
the adjudication, but before the appointment of a trustee under § 43, the exe- 
cution, if not void, ab initio, becomes void by the appointment of a trustee. — 
In re D, B. Williams (Conn. D.), 2 B. R. 79; s.c. 1 L. T. B. 107, 113. 

5. Semble, that the court can order property of the bankrupt to be taken 
from the sheriff who has levied on the same under an execution, and handed over 
to the assignee ; the assignee to sell the same, and the judgment creditor to have 
leave to apply to be paid the amount of his judgment out of the proceeds of the 
sale. [Citing Parker v. Muggridge, 2 Story, 334.]— In re F. Schnepf (N.Y. 
E. D.), 6 LR. R. 214; s.c. 7 Am. Law Reg. (N.s.) 204; 1 L. T. B. 46. 

6. The marshal levied on property of A. which was exempt from attachment 
or execution under the State laws. Subsequently, A. filed his petition in bank- 
ruptcy, and was adjudged bankrupt, but the marshal went on and sold the prop- 
erty. ‘The court ordered the sale set aside. — In re J. H. Griffin (Ga. D.), 
2 B. R. 85. 


See Assicner, ILI. 2,4; Jupament: SurrerinG Prorerty To BE TAKEN. 


ExempPrep Property. 

1. The same property is exempted in involuntary as in voluntary proceed- 
ings. — In re Ellis (Mo. E. D.), 1 B. R. 154. 

2. No partnership property can be exempted under § 14, unless exempted by 
the State laws. — In re J. H. Hafer (Pa. E. D.), 1 B. R. 147; 8.c. 3 Pitts. L. J. 
(x.8.) 389; 25 Leg. Int. 148. 

3. It is said that when a firm is adjudged bankrupt, each member is entitled to 
the full benefits of the exemption out of the partnership assets, unless he has 
received exemption out of his individual assets. — Ex parte Pennington (Miss. D.), 
1B. R. 187. 

4. The ‘ other articles and necessaries,” which may be set off to the bank- 
rupt, do not include real estate. — In re A. G. Thornton (N.C. D.), 2 B. R. 68; 
s.c. 4 Pitts. L. J. (x.s.) 49. 

5. A bankrupt, who is a householder, is entitled to have his necessary house- 
hold and kitchen furniture exempted to any amount not exceeding $500, though 
his wife owns other household and kitchen furniture as her separate property. — 
Inre Van B. Cobb (Ind. D.), 1 B. R. 106; s.c. 1 L. T. B. 59. 

6. If the bankrupt, under a State law exempting property of the value of 
$100, has selected household furniture to that amount, he cannot have any more 
household furniture exempted under the Bankrupt Law. [This case is so obscure 
that it is by no means clear whether the above is the point decided, or what the 
point was.] — In re T. Noakes (Md. D.), 1 B. R. 164. 
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7. The law of Pennsylvania exempts from execution such property to the 
amount of $300 as the debtor may elect. This amount is additional to and not 
included in the exemption of $500, which the assignee may allow, even though 
the debtor elects under the $300 exemption property of the classes included in 
the $500 exemption. But the assignee is not bound to allow the whole $500. 
—Inre D. Ruth (Pa. E. D.), 61. R. R. 166; s.c. 3 Pitts. L. J. (N.s8.) 63; 24 
Leg. Int. 356; 7 Am. Law Reg. (N.s.) 157. 

8. By § 14, there is excepted from the operation of the act (1) certain kinds of 
property to a certain amount, and (2) also such other property ‘‘ not included in 
the foregoing exceptions” as is exempted from execution bythe State laws. Held, 
that the bankrupt can claim under the second exception only property of a kind 
different from those kinds included in the first exception. — Jn re M. W. Feely 
(Pa. W. D.), 3 Pitts. L.J.(x.s.) 291. [The facts are not fully stated ; it would 
seem, however, that $500 worth of household furniture was set off to the bankrupt 
under the first exception, and that he wished to add a further amount of $300 
worth of furniture under the exemption in the State law, which the court refused. 
Suppose the amount exempted by the State law, instead of being $300, had been 
$700, would he have been entitled to have had the $700 set off to him? Accord- 
ing to the language of this case, he would not, sed queere tamen. — Eps.] 

9. If the State law does not exempt money from attachment or execution, and a 
bankrupt has no assets, except debts due him, he is not entitled to have any of 
the money collected by the assignee on such debts set off to him under § 14.— 
Inre J. H. Lawson (Md. D.), 2 B. R. 19. 

10. Where, by a State law, certain real estate of a debtor is exempt from exe- 
cution, if certain requirements of the law have been complied with, such property 
is not exempt under the Bankrupt Act, unless said requirements have been com- 
plied with. — In re J. W. Farish (N.C. D.), 2 B. R. 62. 

11. The vested interest in a fund which will come into possession after the 
determination of an existing life-interest is, to the amount of 8300, exempted from 
levy and sale on execution or other process or order of court by the laws of Penn- 
sylvania, and is therefore exempt under the Bankrupt Act, in case of a bank- 
rupt domiciled in Pennsylvania. — In re Bennett (Pa. E. D.), 2 B. R. 66; s.c. 25 
Leg. Int. 316; 1 Balt. Trans. 21. , 

12. Property, which would have been exempt from assignment under the Bank- 
rupt Law, was attached on process from a State court, and sold pendente lite. 
Proceedings in bankruptcy being soon after commenced, the proceeds of the sale 
were paid over by the sheriff to the assignee. Held, that the bankrupt was en- 
titled to the proceeds. — Jn re Ellis (Mo. E. D.), 1 B. R. 154. 

13. A vendor’s lien on land is not affected by the land being set off to the 
bankrupt owner as exempt from the operation of the Bankrupt Act. — In re L. 
Perdue (Ga. D.), 2 B. R. 67; s.c. 2 West. Jur. 279. 

14. On the constitutionality and effect of the exemption clause in the Bankrupt 
Act, see 6 Am. Law Reg. (N.s.) 721; 7 Am. Law Reg. (N.s.) 55; 7 Am. Law Reg. 
(N.s.) 180; 3 Pitts. L. J. (.s.) 152. 

‘See II. 3; III. 5; Execurion, 6. 

Frees. 
I. Register. 
1. The register is entitled to no fee for making Form 15, nor for the ‘ order 
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appointing assignees and notice,” nor for making the assignment of the bank- 
rupt’s property. — Jn re J. W. Dean (Ky. D.), 1 B. R. 26; s.c. 1 L. T.B. 9. 

2. The register is entitled to a fee of $2 for taking the assignee’s bond, though 
the bond was required by the register, and not by the judge, as, semble, it should 
have been. — Jn re J. W. Dean (Ky. D.), 1 B. R. 26; s.c. 1 L. T. B. 9. 

3. The register is entitled to a fee of $2 for issuing a supplemental warrant. — 
Inre J. H. Robinson (N.Y. 8S. D.), 1 B. R. 49; s.c. 1 L. T. B. 25. 

4, The register, for issuing the original warrant, or a supplemental warrant in 
addition to the fee of $2, is not entitled to a further fee of $1, as for an applica- 
tion for the first meeting, nor to a fee for the certified list of creditors for the 
warrant. — Jn re J. H. Robinson (N.Y. 8. D.), 1 B. R. 49; s.c. 1 L. T. B. 25, 

5. An order for the examination of the bankrupt, made on behalf of a cred- 
itor, is neither an “ order where notice is required to be given,” under G. O. 30, 
nor is it ‘‘an application for any meeting” under § 47, and therefore the register 
is not entitled to any fee for making it.— Jn re J. Mackintire (N.Y.S. D.), 6 
I. R. R. 29. 

6. Semble, that the provision in § 47, that a register is entitled to a fee of $1 
‘* for every application for any meeting in any matter under this act,” means that 
when the register applies to the creditors — that is, orders them to meet —he 
is entitled to the fee.—Jn re J. W. Dean (Ky. D.), 1 B. R. 26; s.c. 1 L. T. 
B. 9. 

7. On an application for discharge, upon which the second and third meet- 
ings were ordered to take place on the day appointed to show cause against the 
discharge, the register was allowed a fee of $1. Semble, if there had been no 
order for the second and third meetings, he would have been entitled to no fee. 
—Inre J. W. Dean (Ky. D.), 1 B. R. 26; 8.c.1L.T. B. 9. In re J. H. Robin- 
son (N.Y. S. D.), 1 B. R. 49; s.c. 1 L. T. B. 25. 

8. Notwithstanding G. O. 25, the Bankrupt Act does not require second or 
third meetings to be held when there are no assets, or when no debts have been 
proved. But when a register ordered the second and third meetings to be had 
on the day appointed to show cause against the discharge, he was allowed a fee 
of $1 for so doing.— In re J. W. Dean (Ky. D.), 1 B. R. 26; s.c.1 L. T. 
B. 9. 

9. When the second and third meetings are held on one day, the register is 
allowed but one fee of $1 for attending them. — In re J. H. Robinson (N.Y.S.D.), 
1B. R. 49; s.c.1L. T. B. 25. 

10. For attending the *‘ second and third and final meetings” all on the same 
day, under Form 51, the register is entitled to a fee of only $3.— In re J. W. 
Dean (Ky. D.), 1B. R. 26; s.c. 1 L. T. B. 9. 

11. Whether a register is entitled to charge $5 for the first day’s attendance 
of a petitioning debtor before him, quere. At any rate, if there are two cases 
commenced on the same day before him, he cannot charge more than $3 in each. — 
In re B. Sherwood (Pa. E. D.), 1 B. R. 74; s.c.25 Leg. Int. 76; 1L. T. B. 47. 

12. A creditor obtained an order for examination of the bankrupt; the bank- 
rupt appeared, but the attorney for the creditor was not ready, and, at the attor- 
ney’s request, the examination was postponed. eld, that the register was not 
entitled to a fee of $5 as for ‘* a day’s service under a special order.” — In re I. 
Clark (N.Y. E. D.), 6 I. R. R. 206. 
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13. Form 4 is not such a special order that the register is entitled to $5 for a 
day’s service in examining papers under it.— Jn re J. W. Dean (Ky. D.), 1 B. 
K. 26; s.c.1L. T. B. 9; Inve J. H. Robinson (N.Y. 8. D.), 1 B. R. 49; 8.0. 
1L. T. B. 26. 

14: An order to the register to examine the papers and proceedings, and re- 
port on their regularity, is a special order for a day's service, under which the 
register is entitled to a fee of $5.—In re J. W. Dean (Ky. D.), 1 B. R. 26; 
s.c. 1 L. T. B. 9. 

15. An order on a petition for discharge, referring the petition to the regis- 
ter to make an order to show cause thereon, and to sit in chambers on the return 
of said order, and to certify that the bankrupt has conformed to all the require- 
ments of the act, is a special order, and the register is entitled to $5 for each 
day’s service under it, whether sitting in chambers or examining papers, or ex- 
amining the bankrupt, and making certificate of conformity; but he is not 
entitled to a further fee of $1 for making the order to show cause, such order 
not being an order where notice is required to be given within the meaning of 
G. 0. 30.—In re J. H. Robinson (N.Y. 8. D.), 1 B. R. 49; 8.c. 1 L. T. B. 25. 

16. Semble, that a register is entitled to charge $3 for each day spent in trav- 
elling, to be divided among the cases for which the journey was made. — Jn re B. 
Sherwood (Pa. E. D.), 1 B. R. 74; 8.c. 25 Leg. Int. 76; 1 L. T. B. 47. 

17. As between the register and the parties, the register’s fees for the exam- 
ination of the bankrupt or other witnesses must be paid by the party who exam- 
ines, and for the cross-examination by the party who cross-examines. — Jn re J. M.- 
Moorhead, Ex parte Scofield (N.Y. S. D.), 2 B. R. 1; In re 8. A. Mealy (N.Y. 
N. D.), 2 B. R. 51. 

18. It is said that a creditor, applying for an order for the examination of the 
bankrupt, must pay to the register the fees allowed for taking the deposition, not 
only for the direct examination, but also for the cross-examination ; but the point 
was not before the court for decision. Whether such fees should be ultimately 
ry ane of ag estate, the court did not say. — In re J. Mackintire (N.Y.S.D.), 


19. The register’s fees for taking down a statement made by the bankrupt after 
his examination by the creditors was finished, must be paid to the register by the 
bankrupt. [Citing Trustees of Watertown v. Cowen, 5 Paige, 510.] — In re S. A. 
Mealy (N.Y. N. D.), 2 B. R. 51. 

20. If an assignee examines the bankrupt before the register under § 26, the 
bankrupt is not liable for the fees to the register, nor to pay compensation to the 
assignee for such examination, even though the assignee have no assets.— Jn re 
W. H. Hughes (N.Y. 8. D.), 1 B. R. 9; 1 L. T. B. 45. 

21. Semble, that the fee to a register for furnishing to the bankrupt a copy of 
the order of adjudication with a certificate must be paid by the bankrupt, and not 
out of the deposit of $50, nor out of the estate. — In re J. W. Dean (Ky. D.), 
1B. R. 26; s.c.1L. T. B. 9. 

22. For furnishing copies, the register is entitled to ten cents for every folio 
of one hundred words, whether the words be printed or written. — In re J. H. 
Robinson (N.Y. 8. D.), 1 B. R. 49; s.c. 1 L. T. B. 25. 

23. It is provided in § 10, that the Supreme Court may fix the amount of fees 
“*not exceeding the rate of fees now allowed by law for similar services in other 
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proceedings.” The fee prescribed in the Fee Bill Act, 1853, for a certificate, is 
fifteen cents per folio. Held, therefore, notwithstanding G. O. 30, that the fee 
to registers and clerks for certifying papers is only fifteen cents, when the cer- 
tificate does not exceed one folio. — Jn re J. W. Dean (Ky. D.), 1 B. R. 26; 
s.c. 1 L. T. B. 9; Inved. H. Robinson (N.Y. 8S. D.), 1 B. R. 49; s.c. 1 L. T. 
B. 25. 

24. The certified copy of the register’s memoranda, to be forwarded to the 
clerk, is a copy of a ‘* paper” within the meaning of the second clause of G, O. 
30.— In re J. W. Dean (Ky. D.), 1 B..R. 26; s.c. 1 L. T. B. 9. 

25. The certified copy of the schedules of creditors and assets to be furnished 
by the register to the assignee is a copy of ** papers,” within the meaning of the 
second clause of G. O. 30.— Jn re J. W. Dean (Ky. D.), 1 B. R. 26; s.c. 1 L. 
T. B.9; Inre J. H. Robinson (N.Y. S. D.), 1 B. R. 49; s.c. 1 L. T. B. 25. 

26. The register is to furnish to the assignee, under §§ 23, 27, a certified list 
of creditors who have proved their debts, only when a dividend is ordered; and 
if no dividend is ordered, the register is not entitled to a fee for furnishing such 
a list to the assignee. — Jn re J. W. Dean (Ky. D.), 1. B. R. 26; s.c. 1. L. T. 
B. 9. 

27. The register should furnish to the clerk a certified copy of the list of the 
creditors who have proved their debts, in order that the cl+rk may give notice 
to appear and show cause against the bankrupt’s discharge, and such list is a 
** paper,” within the meaning of the second clause of G. O. 30.— In re J. W. 

‘Dean (Ky. D.), 1 B. R. 26; s.c. 1 L. T. B. 9. 

28. The final examination of the bankrupt is a deposition within the meaning 
of §§ 5, 26, and the register is therefore entitled, by § 47, for taking it to the 
fees allowed by law for taking depositions, i.e., twenty cents a folio; also he is 
to be allowed for a certificate (not exceeding one folio) fifteen cents.— In re J. 
W. Dean (Ky. D.), 1 B. R. 26; s.c.1L. T. B. 9. 

29. The return of the assignee, Form 35, is a deposition, and the register for 
making it is entitled to the fees as for taking a deposition, and this whether any 
of the words are printed or not.— In re J. H. Robinson (N.Y. S. D.), 1 B. R. 
49; s.c.1L. T. B. 25. 

30. The register is not entitled, as of course, to the deposit of $50 in every 
case. — In re B. Sherwood ( Pa. E. D.), 1 B. R. 74; 8.c. 25 Leg. Int. 76; 1 L. 
T. B. 47. 

31. It is said by Mirzer, J., that, when under G. O. 30, the judge directs 
that the fees and costs shall not exceed $50, and that sum is not sufficient to pay 
the fees of register, marshal, and clerk, it shall be divided between them pro rata. 
— (Wis. D.), 61. R. R. 53. 

32. A register, not having rendered any service at any place other than his 
residence, charged for ‘‘ stationery, postage, incidental expenses, rent, clerk-hire, 
&e.” The charges were all disallowed.— In re J. W. Dean (Ky. D.), 1 B. R. 
T. B. 9. 

33. Semble, that an allowance may sometimes be made to a register beyond 
his expenses and the items specified in § 47, and G. O. 30.— In re B. Sherwood 
(Pa. E. D.), 1 B. R. 74; s.c. 25 Leg. Int. 76; 1 L. T. B. 47. 

34. Semble, that a register may, of his own motion, certify to the court a ques- 
tion as to his fees ; but the question will not be decided in his favor, unless the 
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parties interested in opposing it have been so notified as to give full opportunity 
for contesting it.— In re B. Sherwood (Pa. E. D.), 1 B. R. 74; 8.c. 25 Leg. Int. 
76; 1L. T. B. 47. 

See DiscuarGe, IV. 7; Fess, V. 6. 


II. Clerk. 


1. Form 4 is not a process, and therefore the clerk cannot, under the Fee Bill 
Act, 1853, charge a fee of $1 for issuing it; but he may charge the usual rate for 
copies for the copy which he is directed by G. O. 4, to send to the register.— 
Inre J. W. Dean (Ky. D.), 1 B. R. 26; s.c. 1 L. T. B. 9. 

2. The clerk is entitled to charge fifteen cents a folio for drawing the assign- 
ment, and ten cents a folio for making a copy of it, if he actually renders the ser- 
vices charged for. — In re J. W. Dean (Ky. D.), 1 B. R. 26; s.c.1 L. T. B. 9. 

3. The order for the bankrupt’s examination, Form 45, is a process, and the 
clerk is, therefore, under the Fee Bill Act, 1853, entitled to a fee of $1 for issu- 
ing it. — In re J. W. Dean (Ky. D.), 1 B. R. 26; s.c. 1 L. T. BLY. 

4. The clerk is entitled to a fee for the ‘certificate of discharge and seal.” 
The certificate of discharge is not the same thing as the order of discharge. The 
latter is entered on the order-book of the court; the former is delivered to the 
bankrupt. — In re J. W. Dean (Ky. D.), 1 B. R. 26; s.c. 1 L. T. B. 9. 

5. Semble, that a fee to the clerk ‘‘ for clerk’s certificate and seal to judge’s 
signature to certificate of discharge ” must be paid by the bankrupt, and not out 
of the deposit of $50, nor out of the estate.— Jn re J. W. Dean (Ky. D,), 1 B. 
R. 26; s.c. 1 L. T. B. 9. 

6. The clerk charged a fee of thirty cents for filing and entering a petition 
with schedules A. and B., and the oaths annexed. Held, that there were at least 
three papers, and that the fee should be allowed. — Jn re J. W. Dean (Ky. D.), 
1B. R. 26; s.c.1L. T. B. 9.- 

7. The clerk is entitled to charge on each paper filed and entered by him, 
whether it has first been filed with the register or not, a fee for filing and enter- 
ing, and a further fee at fifteen cents a folio for entering the day and hour of 
filing under G. O. 1.—Jn re J. W. Dean (Ky. D.), 1 B. R. 26; s.c. 1 L. 
T. B. 9. 

See Fees, I. 23, 31; V. 6. 


Ill. Marshal. 


1. The only allowance to the messenger for making the written notices to the 
creditors is ten cents apiece, whatever may be the length of the notices. [The 
marshal was allowed for postage.1— Jn re J. W. Dean (Ky. D.), 1 B. R. 26; 
s.c.1L. T. B. 9. 

2. The only allowance to the marshal for making the written notices to the 
creditors is ten cents for each notice. [The marshal was also allowed for post- 
age and envelopes.] — Jn re J. Talbot (Ga. D.), 2 B. R. 93. 

3. For travel in making return of a warrant, the marshal is entitled only to 
his necessary expenses, to be apportioned among the cases in which he makes 
returns at the same time, and not to a mileage of five cents per mile. — In re J. 
Talbot (Ga. D.), 2 B. R. 93. 
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4, The marshal is not entitled to any fee for ‘‘ attendance.” — In re J. Talbot 
(Ga. D.), 2 B. R. 93. 
See Frss, I. 31. 


IV. Witnesses. 


1. The travelling expenses allowed to witnesses by G. O. 29, are the travel- 
ling fees allowed by the Fee Bill Act, 1853. If, by adjournment of the exam- 
ination, the witness is obliged to attend at intervals, and it is reasonable for him 
to return home during the intervals, he is entitled to travelling fees as often as 
he goes and returns. —Jn re J. W. Griffen (N.Y. S.D.), 1 B. R. 83. 

2. Semble, that the fees to be tendered a witness under G. O. 29, are the fees 
for going and returning once and for one day’s attendance ; that if there be an 
adjournment, there must be tendered to him the fees for another day’s attend- 
ance; and that, if it is reasonable for him to return home, there must also be a 
tender of the travelling fees a second time. —ZIn re J. W. Griffen (N.Y. 8. D.), 
1B. R. 83. 

See Examination, 28-30. 


V. Miscellaneous. 


1. In involuntary bankruptcy, the fees of the counsel of the petitioning 
creditor are to be allowed out of the estate.— In re D. Williams (S.C. D.), 
2 B. R. 28; In re O'Hara (Pa. W. D.), 4 Pitts. L. J. (x-s.) 134; s.c. 1 L. 
T. B.:128. 

2. Ona trial by jury in involuntary proceedings, either party can serve sub- 
penas on witnesses, and is entitled to fees for travel and service in so doing, 
and the successful party is also entitled to a docket fee of $20. [Citing United 
States v. Curtis 4 Mason, 232, 235.]— Gordon v. Scott (Pa. W. D.), 2 B. R. 
28; s.c. 3 Pitts. L. J. (w.s.) 542; sub nom. Gordon v. Stott, 7 Am. Law Reg. 
(N.8.) 749; sub nom. Miller v. Scott, 25 Leg. Int. 276. 

3. Necessary expenses of a sheriff in the care and custody of a bankrupt’s 
goods, which he held under a void judgment, may be allowed him by the court.— 
In re D. B. Williams (Conn. D.), 2 B. R. 79; s.c. 1 L. T. B. 107, 113. 

4. Where an attachment is dissolved by an adjudication of bankruptcy, the 
officer who made the attachment has a lien on the property attached for his fees 
and charges which accrued prior to the date of filing the petition in bankruptcy, 
but not to those which accrued after that date. —Jn re D. Housberger (N.Y. 
S. D.), 2 B. R. 33. 

5. Any surplus of the $50 deposit or of advances to secure fees remaining 
after payment of the fees, must be paid over to the assignee. — Anon. (D.C.) 
61. R. R. 149. 

6. It is said that it has been decided in the District of South Carolina and 
also in the Eastern District of Louisiana, that the $50 deposited with the clerk 


must be immediately handed over to the register to whom the case is assigned. — 
61. R. R. 84. 


See Assicgnrr, IV.; Proor, I. 4. 
Finuciary Desr.—See Arrest, 3; Discnarer, IV. 4; V. 2. 
Parrrs. —See Assignees, I]. 4; Fees, 6, 7. 


DIGEST OF CASES IN BANKRUPTCY. 


First 

1. The first meeting should be organized at the hour designated in the war- 
rant, and should be kept open till an assignee is chosen, or it is clear that no 
choice can be made. The meeting can be adjourned, and the several adjourn- 
ments are all to be considered parts of the first meeting. [Citing Rice v. Wal- 
lace, 7 Met. 431; Revere v. Newell, 4 Cush. 584; Williams v. Robinson, 4 Cush. 
529; Lechmere Bank v. Boynton, 11 Cush. 369.] —In re Phelps (Ky. D.), 1 B. 
R. 139. 

2. No creditor has a right, at a meeting called under § 11 to prove debts and 
choose assignees, to object to any of the proceedings, till he has proved his 
debt. The setting forth of his debt in the schedule to the bankrupt’s petition, 
gives him no such right. — In re W. D. Hill (N.Y. S. D.), 61. R. R. 51. 

See Discuarce, II. 11; 1V. 6; Fees, I, 4; Norices, 7. 


Forms. 
I. —See Inventory, 3; ScuEDULE, 1. 
IV. —See Fess, I. 13; Il. 1; Rererence, Orver or, 1. 
XIV.— See Arrorney, 2. 
XV. and XVI. — See Fess, I. 1. 
XVIII. — See Arrer AcquireD Property, 2. 
XXI.— See Securep Crepiror, 4. 
XXVI.—See Arrorney, 2. 
XXVUI.—See Discuarer, I. 3. 
XXXII and XXXIII.—See Reaister, 3. 
XXXV.—See AssiGneg, II. 5, 6; Frees, I. 29; Reeisrer, 4. 
XLV.— See Fess, I. 3; Summons. 
LI.—See AssiGnrg, II. 6; Discnaree, II. 1, 4, 6, 9; Frees, I. 10; Seconp 
AND Tuirp MEETINGs. 
LIT. — See Discuareg, IT. 4, 5, 8, 9. 
LIV. — See Crepiror’s Petition, 3. 
LXI. — See Pieapina, 1, 3. 
Fraup. —See Arrest, 2-9; DiscuarGce, IV.3; V. 2,3, 4; Examination, 23, 
24; 7. 


FRAUDULENT PREFERENCE. 


1, If a person transfers property with-intent to give a preference to any of 
his creditors, he commits an act of bankruptcy under § 39, however innocent the 
intent of the preferred creditor or of the person to whom the transfer is made. — 
In re J. T. Drummond (Ind. D.), 1 B. R. 10; 1 L. T. B. 7. 

2. The giving of a mortgage by a debtor, when he is neither insolvent nor in 
contemplation of insolvency, to secure a creditor, although with an intent to 
prefer such creditor, is not an act of bankruptcy. — Jn re M. L. Dunham, Ex 
parte Welch (N.Y. S. D.), 2 B. R. 9. 

3. The fact that a mortgage by one who was insolvent, made partly to cover 
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advances, was also made partly to secure a pre-existing debt incurred outside of 
the debtor's ordinary business, is prima facie evidence of fraud, and if the 
mortgage is bad in part it is bad altogether. [Citing Tapley v. Forbes, 2 All. 
20; Bartlett v. Decrect, 4 Gray, 111; Heywood v. Reed, ib. 574; Denny v. Dana, 
2 Cush. 160; Shawhan v. Wherritt, 7 How. 627.] — Tultle v. Truax (Minn. D.), 
1B. R. 169. 

4. A conveyance by an insolvent debtor to secure a pre-existing debt, is a 
fraudulent preference, and good ground for refusing a discharge. — In re B. N. 
Foster (N.Y. S. D.), 2 B. R. 81; 8.c. 1 L. T. B. 127. 

5. B., who was tenant of premises which he had covenanted in the lease to 
keep insured, paid, while insolvent, a premium on a policy of insurance of the 
premises, Held, not a fraudulent preference, and no ground for refusing a dis- 
charge. — In re I. Rosenfeld (N.J. D.), 2 B. R. 49. : 

6. Payment to an attorney of his fees is not such a preference as to be cause 
for withholding a discharge. — In re J. W. Sidle (Ohio 8. D.), 2 B. R. 77. 

7. B., in contemplation of bankruptcy, applied to attorneys, whom he had 
previously employed, to act for him in the bankruptcy proceedings. They 
refused unless he paid them both for the services rendered, and those which 
should be rendered. In compliance with their demand he paid them. Held, that 
such payment was not a fraudulent preference, nor a ground for refusing B. a 
discharge in bankruptcy. — In re I. Rosenfeld (N.J. D.), 2 B. R. 49. 

8. A. owed B. $10,000, and B. owed A. $2,000; A. and B. settled their 
accounts by A. paying B. $8,000 in cash; at the time of settlement B. was 
insolvent. Held, that B.’s crediting A. for the full amount of his debt was not 
giving a fraudulent preference, and not a ground for refusing B. a discharge in 
bankruptcy. — In re I. Rosenfeld (N.J. D.), 2 B. R. 49. 

See CoNFESSION OF JUDGMENT; CREDITOR’s Petirion, 5, 6; DiscHaRGE, 
Il. 9; Proor, I. 2, 3; SurrerinG Property TO BE TAKEN, 2. 


Fravuputent TRANSFER. 

1. A fraudulent conveyance, made before the passage of the Bankrupt Act, is 
no ground for refusing a discharge.— In re I. Rosenfield (N.J. D.), 1 B. R. 
161; s.c. 7 Am. Law Reg. (N.s.) 618; 1 L. T. B. 81. 

2. The only evidence of an alleged transfer by an insolvent debtor made 
with intent to defeat the Bankrupt Act was an instrument not properly stamped. 
Held, that no act of bankruptcy was proved. —JIn re M. L. Dunham, Ex parte 
Welch (N.Y. S. D.), 2 B. R. 9. 

See Acr or Bankruptcy, 3; Assicnesg, III. 3, 5, 6; inisiateemaiiialt 3, 4; 
ConcCEALMENT OF AssETs, 3; oF BANKRUPTCY AND 
VENCY; FRAUDULENT 11; Proor, I. 2; Sray or 
5. 


GeENERAL ORDERS. 
I. —See II. 7. 
II. —See Summons. 
Ill. —See Arrorney, 6. 
IV.—See Fess, I. 13; Il. 1; Rererence, Orver or, 2. 


DIGEST OF CASES IN BANKRUPTCY. 521 


V.—See Discuanrer, II. 2; Frees, I. 13; Norice, 6; Rererence, ORDER oF, 
1; Reaisrer, 1, 2, 4; Scneputs, 10. 
VII.—See Assianrr, II. 4; Discuarce, IV. 7; Freres, I. 13; 
8, 9, 11. 
VIII. —See Fees, I. 5. 
IX. — See Fees, I. 1. 
X.—See Examination, 15-18, 20. 
XII. — See Recisrer, 2. 
XIV.— See Peririon, 1; ScHEDULE, 2, 6. 
XVI. — See PartnersuP, 1. 
XVIII. — See Partnersur, 3, 6. 
XIX.—See II. 3. 
XXI.—See Assiener, IT. 1, 2; Sate or INcumBERED Property, 1. 
XXII. — See Pertsuas_e Property, 2. 

XXIV.—See Discuaree, I. 11; 8; Specirications, 1-3. 
XXV.— See Discuarer, I. 3; Il. 8, 9; Frees, I. 7-10; Seconp anp Turp 
MEETINGs. 

XXVII.— See Arrest; Stray or ProceepinGs, 2. 

XXIX. — See Examryation, 30; Frexs, IV. 

XXX. — See Fess, I. 4, 5, 15, 22-27, 31, 33. 

XXXI. — See Fess, V. 2. 

XXXII. — See Scuepute, 1. 


XXXII. — See Scuepute, 4. 
See REFERENCE, ORDER or, 1. 


Corpus. — See ARREST. 
IMPRISONMENT. — See ARREST. 


INJUNCTION. 
An injunction granted, under § 40, will not ordinarily be dissolved, until it 
is decided whether’the debtor is or is not to be adjudged a bankrupt. — Jn re 
H. F. Metzler (N.Y. 5S. D.), 6 1. R. R. 74. 


See JupGment; Lien, 2; Property, 1; Stare Courts; 
Stray or PrRocEEDINGs. 


Insurance. — See FrRavupDULENT PREFERENCE, 5. 


INSOLVENCY. 


1. ‘* Insolvency,” when applied to traders, means inability to pay debts in 
the ordinary course of business, as persons carrying on trade usually do. [Cit- 
ing Buckingham v. McLean, 13 How. 150; Thompson v. Thompson, 4 Cush. 127 ; 
Lee v. Kilburn, 3 Gray, 594.] — Merchants’ Nat. Bank v. Truax (Minn. D.), 1 B. 
R. 146; 1 L. T. B. 73. 

2. The word ‘ insolvency,” in the Bankrupt Act, means a simple inability to 
pay, as debts shall become payable, whereby the business of the debtor will be 
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broken up, without any contemplation of the commission of an act for which he 
can be put into involuntary bankruptcy ; and without any contemplation of apply- 
ing to be adjudged a bankrupt. (Citing Buckingham v. McLean, 13 How. 150; 
Shawhan v. Wherritt, 7 How. 627.] — In re J. Black (N.Y. 8. D.), 1 B. RB. 81; 
s.c. 1 L. T. B. 39. 
See Creprror’s Peririon, 6, 7. 
Inrerest. — See Proor, I, 1. 


INVENTORY. 


1. A bankrupt carried on the business of another in his own name, receiv- 
ing half of the net profits as his compensation. Held, that this right to half the 
profits was not property to be returned in his inventory as assets. — Jn re A. 
Beardsley (N.Y. D.), 1 B. R. 121. 

2. Where a husband's interest in his wife’s real estate has been sold on exe- 
cution, he is not bound, on afterwards filing his petition to be adjudged bank- 
rupt, to insert it in the inventory. — In re Hummitsh (Mo. E. D.), 2 B. R. 3; 
s.c. 3 Pitts. L. J. (x.s.) 494; In re C. W. Pomeroy (Mo. E. D.), 2 B. R. 3. 

3. A judgment recovered by a petitioner in bankruptcy should be included in 
Form 1, Schedule B (2), as personal property, and not in Schedule B (3) as a 
chose in action. — In re W. A. Sallee (Ky. D.), 2 B. R. 78. 

4, An inventory is defective when it does not set forth the separate items of 
household furniture and wearing apparel; but the omission may be remedied by 
amendment. — In re W. D. Hill (N.Y. 8. D.), 6 1. R. R. 51. 

See AMENDMENT, 3; CONCEALMENT OF AssETs; PeTiTIoN, 1; SCHEDULE, 
1, 2; Specrrications, 9. 

Invotuntary Bankruptcy. —See Act or Bankruptcy; Crrcurr Court, 1; 
CommerciAL Paper; CONFESSION OF JUDGMENT; CREDITOR’s PETITION; 
Deposition ; Dismissat oF Petition, 2,3; Exemprep Property, 1; Frrs, 
V.1, 2; FravupuLent PrerereEnce, 1, 2; Frauputent Transrer, 2; Iv- 
JUNCTION ; INSOLVENCY ; JUDGMENT, 2; PerisHaBLe Property, 2; PLEap- 
ING; Proor, I. 2,5; Rent, 2; Restpence, 1; Stray or PRocEEDINGS, 6; 
SurFerinG Property TO BE TAKEN; TriaL By JuRY. 


JUDGMENT. 


1. The court has authority to restrain, by injunction, the taking of the bank- 
rupt’s property under executions issued on judgments obtained after the filing 
of the bankrupt’s petition. Semble, no notice need be given of the application 
for injunction. [Citing Shawhan v. Wherritt, 7 How. 627; Ez parte Christy, 3 
How. 292; Ex parte Foster, 2 Story, 131; Ex parte Eames, ib. 322; Parker 
v. Muggridge, ib. 334; Mitchell v. Great Works Co., ib. 648; In re Babcock, 3 
Story, 393; Jn re Bellows, ib. 428.] — In re Wallace (Oregon D.), 2 B. R. 52; 
s.c. 3 Am. Law Rev. 174. 

2. A bill in equity, which was filed in the Circuit Court in aid of proceedings 
in involuntary bankruptcy, prayed that the defendant who had obtained judg- 
ment against the bankrupt in a State court might be enjoined from proceeding 
under an execution issued on the judgment. Held, that the court had jurisdic- 
tion to issue the injunction. [Citing Diggs v. Wolcott, 4 Cranch, 179; Peck v. 
Jenness, 7 How. 612.] — Irving v. Hughes (Pa. E. D. C. C.), 6 1. R. R. 198; 
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s.c. 2 B. R. 20; 3 Pitts. L. J. (v.s.) 121; 24 Leg. Int. 380; 7 Am. Law Reg. 
(x.s.) 209. 

3. Where judgments or taxes have become liens on the property of a debtor, 
but no levy has been made, before proceedings in bankruptcy are commenced 
against him, the sheriff will be enjoined from making a levy after the commence- 
ment of such proceedings. — Jones v. Leach (Miss. D.), 1 B. R. 165. 

4, Judgment having been had against R. in a State court, and execution 
issued, said court made an order for the examination of R. as a judgment debtor. 
R. subsequently filed his petition in bankruptcy, and it was thereupon, on the 
petition of R. ordered, that all proceedings under the order of the State court, 
and all further proceedings by the judgment creditor upon the judgment, should 
be stayed. — In re H. Reed (N.Y. S. D.), 6 I. R. R. 21; s.c, 24 Leg. Int. 196. 

5. The District Court has jurisdiction to restrain judgment creditors from en- 
forcing their liens against the bankrupt’s estate in a State court, but it is not 
bound to interfere ; and where there is no suggestion of fraud, and the value of 
the estate is less than the amount of the liens, it will not interfere. [Citing Ez 
parte Christy, 3 How. 292; Norton's Assignee v. Boyd, 3 Wow. 426; McLean v. 
Rockey, 3 McLean, 235.] —In re T. F. Bowie (Md. D.), 1 B. R. 185; s.c. 3 
Pitts. L. J. (.s.) 448. 

6. A judgment creditor of a voluntary bankrupt had, before the proceedings 
in bankruptcy, obtained a lien on certain land as the property of the bankrupt. 
The bankrupt filed a petition, alleging that it was doubtful if said land- belonged 
to him, and that on account of the doubt in the title, if sold under the lien, it 
would not bring its value; and praying that the creditor might be enjoined from 
selling under the lien. The court declined to interfere by injunction.— x parte 
Donaldson (Pa. E. D.), 6 1. R. R. 199; s.c. 3 Pitts. L. J. (x.s.) 125; 24 Leg. 
Int. 380; 7 Am. Law Reg. (N.s.) 213; 1L. T. B. 5. 

See Arrest, 2, 5; CONFESSION OF JUDGMENT; Discuarce, V. 3, 4; Exe- 
cuTIon; InveNTory, 3; Lren, 1; Proor, I. 4; I1.9; ScnepuLe, 7; Surrer- 
ING PropeRTY TO BE TAKEN. 

JuRIsDICTION.— See Act or Bankruptcy, 3; Arrest, 1; PARTNERSHIP, 1, 2; 

Resipence: Stay OF Proceeptnes, 7, 8. 

‘ Jury.— See Triat py Jury. 


Lien. 


1. A., a judgment creditor of B., filed a complaint, in the nature of a bill in 
equity, against B. and C., seeking to set aside an alleged fraudulent transfer 
of certain property by B. to C., but did not pray for an injunction or a receiver. 
Whether A. thus gained a lien which was not affected by B.’s subsequently ob- 
taining a discharge in bankruptey, quere. [Citing Storm v. Waddell, 2 Sand. 
Ch. 494; Utica Insurance Co. v. Power, 3 Paige, 365; Roberts v. Albany & W. 
S. R.R. Co., 25 Barb. 662; Macy v. Jordan, 2 Denio, 570; Field v. Sands, 8 
Bosw. 685; Lowry v. Morrison, 11 Paige, 327; In re Allen, 5 Law Rep. 362.] 
— Stewart v. Isidor (N.Y. Common Pleas), 1 B. R. 129. 

2. Creditors, in 1857, filed bills in a State court to obtain possession of prop- 
erty fraudulently conveyed by the debtor. Held, that the lien thus obtained was 
not divested by proceedings in bankruptcy, and an injunction to restrain pro- 
ceedings in the State court was refused. — Sedgwick v. Minck (N.Y.S.D.C.C.), 
1B. R. 204. 
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3. The lien of a national bank on the shares of a stockholder for debts due 
from him is not divested by the bankruptcy of the stockholder and the appoint- 
ment of the assignee.— Jn re FE. Bigelow (N.Y. S. D.), 1 B. R. 202. 

4, The question of the validity of a lien claimed by a creditor should not be 
decided on affidavits. — In re C. E. Beck (Pa. E. D.), 1 B. R. 163; s.c. 25 Leg. 
Int. 164. 

See IIT. 4; Execurion; Exemprep Prorerry, 13; Fess, V. 4; 
JupGMENT, 3, 5,6; Save or IncumBEeRED Property, 1-4, 6. 


STATUTE OF. 

1. A debt, barred by the Statute of Limitations of the State where the bank- 
rupt has always resided, and where the proceedings in bankruptcy are had, though 
not barred by the Statute of Limitations of the State where the creditor resides, 
cannot be proved in bankruptcy. [Citing Ex parte Dewdney, 15 Ves. 479; Bank 
of United States v. Donnally, 8 Pet. 361. ee re H. P. Harden (Me. D. )s 1B. 
R. 97; s.c. 1 L. T. B. 48. 

2. nN debt, barred by the Statute of Limitations of the State where the bank- 
rupt has resided for the last ten years, and where the proceedings in bankruptcy 
are had, but is not barred by the Statute of Limitations of the State where the 
creditor resides, and where both parties resided when the debt was contracted, 
cannot be proved in bankruptcy. [Citing Ex parte Dewdney, 15 Ves. 479; 8.0. 
2 Rose, 59, note (a); Ex parte Roffey, 19 Ves. 468; Ex parte Ross, 2 Gl. & J. 46, 
330; Gregory v. Hurrill, 5 B. & C. 3841; Taylor v. Hipkins, 5 B. & Ald. 489; 
Hunter v. Potts, 4 T. R. 182: Potter v. Brown, 5 East, 124; May v. Breed, ; 
Cush. 15.]— In re D. P. Kingsley (Mass. D.), 1 B. R. 66; s.c. 3 Pitts. L. J. 
(x.8s.) 277; 7 Am. Law Reg. (N.s.) 423. 

3. A debt may be proved, though, on its face, barred by the Statute of Limi- 
tations. — In re W. H. Knoepfel (N.Y. S. D.), 61. R. R. 114. 

4, A debt, barred by the Statute of Limitations of the State in which both the 
creditor and the bankrupt reside, may yet be proved in bankruptcy. [Citing 
Rawls v, American Life Ins. Co., 36 Barb. 357 ; M’Elmoyle v. Cohen, 13 Pet. 312; 
Townsend v. Jemison, 9 How. 407; Gans v. Frank, 36 Barb. 320; Power v. 
Hathaway, 43 Barb. 214; Ruggles v. Keeler, 3 Johns. 263; Bulger v. Roche, 
11 Pick. 36; Dwight v. Clark, 7 Mass. 515; Decouche v. Savetier, 3 Johns. Ch. 
190; Lincoln v. Battelle, 6 Wend. 475; Byrnev. Crowinshield, 17 Mass. 55; Med- 
bury v. Hopkins, 3 Conn. 472; Olcott v. Tioga R.R. Co., 20 N.Y. 210; Ex parte 
Dewdney, 15 Ves. 479; Smith v. Buchanan, 1 East, 6; Green v. Sarmiento, 
Pet. C. C. 74; Zarega’s Case, 1 N.Y. Leg. Obs. 40, note.] — In re L. Sheppard 
(N.Y. N. D.), 1 B. R. 115; s.c. 7 Am. Law Reg. (n.s.) 484; 1 L. T. B. 49. 

5. A debt, barred by the Statute of Limitations of the State in which the 
bankrupt and creditor have always resided, can yet be proved in bankruptey, 
unless it be shown that it is barred throughout the United States. [Citing 
Ex parte Dewdney, 15 Ves. 479; In re Clendening, 9 Ir. Ch. 284; Huber v. Steiner, 
2 Bing. N.C. 202.] — In re J. T. Ray, (N.Y.S. D.), 6 I. R. R. 223; s.c.7 Am. 
Law Reg. (N.s.) 283; 1 L. T. B. 46. See In re J. S. Perry (N.Y. N.D.), 1 
B. BR. 2; 8.0.1 L. T. B. 4. 

6. The entry by a bankrupt on his schedule of a debt, barred by the Statute 
of Limitations, is not such an acknowledgment, or new promise, as will revive 
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the debt. [Citing Richardson v. Thomas, 13 Gray, 381; Roscoe v. Hale, 7 Gray, 
974; Stoddard v. Doane, ib. 387; Bell v. Morrison, 1 Pet. 351.] —In re D. P. 
Kingsley (Mass. D.), 1 B. R. 66; 8.c. 3 Pitts. L. J. (¥.8.) 277; 7 Am. 
Law Reg. (N.8.) 423; In re H. P. Harden (Me. D.), 1 B. R. 97; 8.c. 1 L. T. 
B. 48. 
See Examination, 10. 
Locus Sranpr. —See AssiGnex, III. 1, 2; First Meetine, 2; Proor, HI. ; 
12. 


MARSHAL. 


1. The return of the marshal is prima facie evidence of the due giving of 
notice, and unless rebutted is sufficient authority for the register to proceed, 
and cause an assignee to be chosen.—IJn re J. Pulver (N.Y. S. D.), 6 
I. R. R. 76. 

2. Semble, that the return of the messenger as to service of notice on the 
creditors is not conclusive.— In re W. D. Hill (N.Y. S. D.), 61. R. R. 51. 

See Execution, 6; Frees, Notice; Property ; ReGistEr, 
2; RENT, 2. 

MesneE Process. — See Stare Process. 
MessenGer. — See Marsuatr. 
Meetinas. — See Fees, I. 6; Frrst MeetinG ; Seconp anp Turrp MEETINGS. 
MortGaGe. —See FraupuLent Prererence, 2-4; Proor, I. 2; Sate or 
IncumBErRED Property, 3, 4; Securep Crepitor, 1; Stay or 
INGS, 3. 


Notice. 


1. The provision in § 11, as to service of notice by mail, or personally on 
creditors, applies as well to creditors residing without as to those residing within 
the United States. — In re J. Heys (N.Y. 8. D.), 6 1. R. R. 52. 

2. The schedule should state the abode and the post-office address of the cred- 
itor, and personal service of notice may be ordered at the former, or service by 
mail at the latter. — In re J. Pulver (N.Y. 8. D.), 6 1. R. R. 76. 

3. Wm. D. Hill filed his petition in bankruptcy ; the notice to a creditor gave 
the name as Wm. B. Hill. The creditor appeared at the first meeting, and 
objected that the notice was insufficient. Held, that the objection was not tena- 
ble by him. — Jn re W. D. Hill (N.Y. S. D.), 6 I. R. R. 51. 

4. The warrant stated that the residence of a creditor was unknown, but 
stated where the creditor formerly resided. The notice served by the marshal 
merely stated that the residence was unknown. Held, that this was sufficient. — 
In re J. Pulver (N.Y. 8. D.), 6 1. R. R. 76. 

5. The messenger ought to copy into the notices to be served and published 
the exact language contained in the warrant, but an immaterial variance may 
be disregarded, and the omission in the notices of the former residence of the 
creditors, which was stated in the warrant, is immaterial. — In re J. Pulver (N. 
Y. 8. D.), 61. R. R. 76. 

6. Though a court has made a general order, directing in what newspapers 
within its district notices to creditors shall be published, yet the register has dis- 
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cretion to order publication to be also made in newspapers outside of the district. 
In re J. H. Robinson (N.Y. S. D.), 6 1. R. R. 29. 

7. The publication in the newspapers of the notice to creditors must be com- 
pleted before the commencement of the ten days preceding the return day of the 
warrant, and if the first meeting is adjourned in consequence of the notices not 
having been published in due time, the notices of the adjourned meeting must be 
completed ten days before the adjourned day. — In re P. C. Devlin (N.Y. 8. D.), 
61. R. BR. 61; s.c. 1 L. T. B. $2. 

See AMENDMENT; AssiGNeE, I. 16; Discnarce, IT. 3-10; IV.6; V.1; 
Dismissa OF Petirion, 1; Examination, 7; Fees, UI. 1,2; Marsuat; Pagr- 
NERSHIP, 3; Proor, I. 6. 


PARTNERSHIP. 


1. A., B., and C. were partners; A. resided in New York, B. and C. in Ohio. 
A. filed a petition in bankruptcy in the Southern District of New York; B. and 
C. applied for leave to file in the petition inthe same district. Held, that the court 
in the said district had no jurisdiction to entertain their application, inasmuch as 
A. had petitioned as an individual debtor, and prayed for an individual discharge. 
—Inre J. A. Boylan (N.Y. 8. D.), 6 1. R. R. 28. 

2. A. residing in the Southern, and B. in the Eastern, District of New York, 
petitioned to be adjudged bankrupts in the court for the Southern District; the 
petition alleged that they were partners, and had been in business in the Southern 
District at the times when the debts set forth in the schedule had been contracted. 
It appeared, by the schedules, that there were no individual debts or assets of 
either A. or B. Held, that the court had no jurisdiction to declare B. a bank- 
rupt until he had filed his petition in the Eastern District. — In re F. T. Prankard 
(N.Y. S. D.), 1 B. R. 51. 

3. A firm cannot be adjudged bankrupt on the petition of one of its members, 
until notice of the petition has been given to the other members.— In re H. 
Lewis (N.Y S. D.), 1B. R. 19; In re F. T. Prankard (N.Y. S. D.), 1 
B. R. 51. 

4. If a firm has been dissolved, the partners cannot be adjudged bankrupt on 
the petition of one of them, though there are partnership debts, provided that 
there are no partnership assets. Semble, it would be otherwise, if there were 
both partnership debts and partnership assets. [Citing 2x parte Hartz, 1 N.Y. 
Leg. Obs. 39; McDaniel v. King, 5 Cush. 469, 476.] — In re J. D. Crockett 
(N.Y. S. D.), 2 B. R. 75. 

5. A debtor filed his individual petition with one schedule and one inventory, 
but the schedule showed that part of the debts were debts of a partnership, of 
which the petitioner was a member, and the inventory showed that part of the 
assets were credits due to said partnership. After the petitioner had been ad- 
judged a bankrupt, he petitioned for leave to amend his petition, schedule, and 
inventory, so that his partner might be joined with him in the final orders of dis- 
charge. The leave was granted. — In re W. H. Little (N.Y. S.D.),1 B.R. 74; 
8.c. 3 Pitts. L. J. (N.s.) 268. 

6. A. and B. were partners. A. petitioned that he himself and the firm might 
be adjudged bankrupts. B. subsequently petitioned that he and A. might be 
adjudged bankrupts, and prayed for an order to join in the proceedings begun 
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by A. Held, that such order was unnecessary ; that B.’s petition showed his 
assent to the proceedings begun by A., and that on A.’s petition would take place 
the proceedings in respect to the creditors of the firm, and of A. individually ; 
and that on B.’s petition would take place the proceedings in regard to the cred- 
itors of B. individually. — In re H. Lewis (N.Y. 8. D.), 1 B. R. 19. 

7. F.,a member of a firm which had been dissolved, filed his petition in bank- 
ruptcy. //eld, that partnership as well as separate creditors could prove their 
debts against F.’s estate. (Citing Donnelly v. Corbett, 3 Seld. 300; Kelley v. 
Drury, 9 Allen, 27; Baldwin v. Bank of Newbury, 1 Wallace, 234; Worthing- 
ton v. Jerome (Ms N.Y. 8S. D.C. C.)] — In re Frear (N.Y. S. D.), 1 B. R. 
201. 

8. Semble, that a discharge of a bankrupt, granted on his individual petition, 
would release him from liability for the debts of a partnership of which he had 
been a member, but which had been dissolved before the commencement of the 
proceedings in bankruptcy. — Jn re Bidwell (N.Y. N. D.?), 2 B. R. 78. 

9. A., a member of a partnership, which had been dissolved, filed his individual 
petition, inserting in the schedule debts contracted by the partnership. There 
were no partnership assets. eld, that A. was entitled to a discharge from the 
partnership debts, and that it was not necessary to make the other members of 
the firm partners. [Citing Hersey's Case, 3 P. Wms. 23; Tucker v. Oxley, 5 
Cranch, 34.]— In re W. C. Abbe (N.J. D.), 2 B. R. 26; s.c. 3 Pitts. L. J. (w.8) 
589; 4 Pitts. L. J. (x. s.) 127; 7 Am. Law Reg. (N.s.) 824. 

10. Debts ‘due a partnership, but assigned to one of the partners, remain joint 
estate, unless, before the bankruptcy, notice of the assignment has been given to 
the debtors. [Citing Lx parte Usborne 1 Gl. & J. 358.] — In re O. Byrne (Pa. 
W. D.), 1 B. R. 122; s.c. 3 Pitts. L. J. (x.s.) 314; 7 Am. Law. Reg. (Nn. 8.) 
499. 

11. A bona fide transfer for value of all the partnership estate to one partner 
converts it into separate estate, though both partners know that they are insol- 
vent. But where the firm was dissolved, and such a transfer made to a partner 
in contemplation of his filing his separate petition, such transfer was held fraudu- 
lent and void as against joint creditors. [Citing Robb v. Mudge, 14 Gray, 534; 
Howe v. Lawrence, 9 Cush. 553; Ensign v. Briggs, 6 Gray, 329; Ex parte Peake, 
1 Madd. 346.]— Jn re O. Byrne (Pa. W. D.), 1 B. R. 122; 8.c. 3 Pitts. L. J. 
(x.s.) 314; 7 Am. Law Reg. (n.s.) 499. 

12. Joint creditors are entitled to share pari passu with separate creditors in 
the separate estate of a partner, unless it be affirmatively shown that there is 
either some joint estate, or a living solvent partner. — In re F’. Jewett (Ill. N. D.), 
1B. R. 130; s.c. 3 Pitts. L. J. (x.s.) 354; 7 Am. Law Reg. (n.s.) 291. 

13. Joint creditors cannot share pari passu with the separate creditors of a 
partner in the separate estate, though there be no solvent partner, provided that 
there is some joint estate, and even, semble, if there is no joint estate. [Citing 
In re Marwick, Daveis, 229; Ex parte Kennedy, 2 De G. M. & G. 228; Howe v. 
Lawrence, 9 Cush. 553; Somerset Potters’ Work»v. Minot, 10 Cush. 592.] — In re 
O. Byrne (Pa. W. D.), 1 B. R. 122; s.c. 3 Pitts. L. J. (.s.) 314; 7 Am. Law 
Reg. (n.s.) 499. 

14. A note given by a partner for a firm debt can be proved against the sepa- 
rate estate of such partner. Whether a note signed by a firm and indorsed by a 
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partner, can be proved against both the joint and separate estates, quere. ([Cit- 
ing Jn re Babcock, 3 Story, 393; In re Marwick, Daveis, 229; Collins v. Hood, 
3 McLean, 186; Jn re Ingall, 5 Law Rep. 401; Agawam Bank v. Morris, 4 
Cush. 99; Ex parte Brown, 1 Atk. 225; Ex parte Emly, 1 Rose, 61; In re Far- 
num, 6 Law Rep. 21; Borden vy. Cuyler, 10 Cush. 476.] — Mead v. Nat. Bank 
of Fayetteville (N.Y. N. D.C. C.), 2 B. R. 65; 8.c. 4 Pitts. L. J. (w.8.) 187; 
7 Am. Law Reg. (N.s.) 818; 1 L. T. B. 108. 

15, A partner is not entitled to a dividend from the estate of his bankrupt 
partner, on a debt due to him, until all the joint debts are paid. — Jn re F. Jewett 
(ill. N. D.), 1 B. R. 131; s.c. 7 Am. Law Reg. (n.s.) 294. 

See Assignee I. 2-4; Creprror’s Petirion, 5; Exemprep Property, 2, 
3; InveNnTOoRY, 1; ScuEDULE, 5, 7. 


PeERISHABLE Property. 


1. The court, before the appointment of the assignee, ordered goods sold by 
the marshal. The bankrupt bought them, through a third party, at a private 
sale by the marshal. The court enjoined the bankrupt from intermeddling with 
the goods, on the ground that the sale was void, the bankrupt, before the ap- 
pointment of the assignee, standing in a fiduciary relation to the creditors. — 
March v. Heaton (Mass. D.), 2 B. R. 66. 

2. In involuntary bankruptcy the court cannot order property sold as perisha- 
ble till it is in the possession of the messenger. — Jn re H. F’. Metzler (N.Y.S. 
D.), 61. R. R. 74. 

See AssiGneg, II. 2. 


PETITION. 


1. A petition, schedule, and inventory, so badly written as to be illegible, were 
not allowed to be filed. — Anon. (N.Y. N. D.) 3 Pitts. L. J. (x.s.) 81. 

2. The oath of allegiance annexed to the petition may be taken before the 
register. — In re A. J. Walker (Mass. D.), 1 B. R. 67. 

See Creprror’s Petition; DismissaL or Petition; ScHED- 
ULE. 


PLEADING. 

1. To an order to show cause why a creditor’s petition should not be granted, 
a written answer must be filed. Form 61 is not such an answer. — In re Suther- 
land (Oregon D.), 1 B. R. 140. 

2. On a creditor's petition, a rule issued to the defendant to show cause why 
he should not be adjudged a bankrupt. The defendant filed a paper denying the 
acts of bankruptcy charged, and demanding a trial by jury. Held, that this was 
a proper response to the rule, and that no other answer to the petition was neces- 
sary. Whether an answer to a creditor’s petition is ever necessary, guere.— 
Phelps vy. Clasen (Minn. C. C.), 2 West. Jur. 221. 

3. Form 61, filed by a debtor in answer to a creditor’s petition, amounts to 
the general issue, and the creditor need file no replication. — Jn re M. L. Dun- 
ham, Ex parte Welch (N.Y. S. D.), 2B. R. 9. 

+See Creprror’s Petition, 4-7. 
PREFERENCE. — See CONFESSION OF JUDGMENT; FRAUDULENT PREFERENCE. 
Prererrep Ciaim.—See Priority. 
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Presumption. — See BurpEN or Proor; Commerciat Paper; ConTEMPLA- 
TION OF BANKRUPTCY AND INSOLVENCY. — FRAUDULENT PREFERENCE, 3. 


Priority. 


1. The claim of the bankrupt’s attorney for services and disbursements in the 
proceedings in bankruptcy is not entitled to priority in payment under § 28.— 
In re L. Heirschberg (N.Y. 8S. D.), 1 B. R. 195. 

2. Under a Pennsylvania statute, a landlord is entitled to receive out of the 
proceeds of goods of his tenant, taken in execution while on the demised prem- 
ises, the amount of rent due, not exceeding the rent for a year. A tenant became 
bankrupt, and the landlord made a demand on the assignee, before the bankrupt’s 
goods were removed from the premises, for the rent due, being for less than a 
year. Held, that he was entitled to priority of payment out of the proceeds of 
the goods. Whether he could have distrained, quere.—In re B. F. Appold 
(Pa. E. D.), 1 B. R. 178; s.c. 25 Leg, Int. 180; 7 Am. Law Reg. (N.s.) 624; 1 
L. T. B. 83. 

See or INCUMBERED Property, 4. 

Process. —See Act or Bankruptcy, 1; ATTACHMENT; ExecuTIon, 6; FErEs, 

Il. 1, 3; Srare Process; SuFFERING PROPERTY TO BE TAKEN. 


Proor. 
I. What debts can be proved. 


1. A creditor may include in his proof of a debt due, interest to the time of 
the adjudication of bankruptcy. —Jn re F. Orne (N.Y.S.D.),6 LR. R. 84; 8.¢. 


2 Pitts. L. J. (x.s.) 613. 

2. A creditor by receiving a mortgage to secure his debt, knowing the mort- 
gage to be in fraud of the Act, cannot, in proceedings in involuntary bankruptcy, 
surrender his security, and prove his debt.— Jn re T. Princeton (N.Y. 8S. D.), 
1B. R. 178; s.c. 1 L. 'T. B. 125. 

3. A creditor who has received payment of a debt in fraud of the Bankrupt 
Act, is not thereby prevented from proving other debts.— Jn re N. S. Arnold 
(Cal. D.), 2 B. R. 61. 

4. If a creditor obtains judgment against his debtor, after the latter has been 
adjudged a bankrupt, he cannot prove against the bankrupt’s estate, either on the 
original debt, for that is merged in the judgment, nor on the judgment, for the 
debt due on that arose only after adjudication. In like manner, the officer's fees 
incurred before the rendition of the judgment, are merged in the judgment, and 
cannot be recovered from the bankrupt’s estate. [Citing Holbrook v. Foxes, 27 
Me. 441; Pike v. McDonald, 32 Me. 418; Sampson v. Clark, 2 Cush. 173; Kel- 
logg v. Schuyler, 2 Denio, 73; Faxon v. Baxter, 11 Cush. 35; Carrington v. Hola- 
bird, 17 Conn. 530.]— In re D. B. Williams (Conn. D.), 2 B. R. 79; s.c. 1 L. 
T. B. 107, 113; 3 Am. Law Rev. 374. 

5. A national bank, which has discounted a note at a usurious rate of interest, 
is yet a creditor who has a debt provable in bankruptcy under § 39. [Citing 
U.S. v. Babbit, 1 Black, 55; Harris v. Runnells, 12 How. 79; Bank of U.S v. 
Owens, 2 Pet. 527; Farmers’ Bank v. Burchard, 33 Vt. 346; Bank of Manches- 
ter v. Nolan, 7 How. (Miss.) 508; Fleckner v. Bank of U.S., 8 Wheat. 338.] — 
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In re A. Moore; Ex parte Nat. Exch. Bank of Columbus (Ohio S. D.), 1 B. R, 
128; s.c. 1 L. T. B. 74. ; 

6. A debt, incurred by a loan of Confederate Treasury notes, is not provable 
in bankruptey. [Citing Craig v. Missouri, 4 Pet. 410; Briscoe v. Bank of the 
Commonwealth, 11 Pet. 257; Bank of Tennessee v. Union Bank of Louisiana, 2 
Am. Law Rey. 346; The Prize Cases, 2 Black, 635; Shortridge v. Mason, 2 Am, 
Law Rev. 95; Darrington v. State Bank of Alabama, 13 How. 12; Toler v. Arm- 
strong, 4 Wash. C.C. 297.] —J.J. Milner (Ga. D.), 1 B. R. 19, 107; 7 Am. Law 
Reg. (N.s.) 871; 1 L. T. B. 15; 2 Am. Law Rev. 570. 

See Limitations, STaTuTE or, 1-5; Partnersuip, 7, 14; SecureD Crep- 
1TOR, 1, 2. 


II. Proof, How made. 


1. A creditor may prove his debt before a United States commissioner, though 
he resides within the district where the proceedings in bankruptcy are pending. 
—ZIn re L. Sheppard (N.Y. N. D.), 1 B. B. 115; s.c. 7 Am. Law Reg. (4.8.) 
484; 1L. T. B. 49. 

2. Ifa creditor resides within the district where the proceedings in bankruptcy 
are pending, he cannot make proof of his debt before a United States commis- 
sioner. — In re L. B. Haley (Ala. D.), 2 B. R. 13. But see now Act of July 27, 
1868, § 3. 

3. A creditor cannot make proof of his claim before a notary public. — In re 
B. Strauss (Ohio S. D.), 2 B. R. 18. 

4. A creditor, whose debt was not included in the bankrupt’s schedule, filed 
a deposition claiming unliquidated damages, alleging the same to amount to 
$50,000, but did not pray that the same might be assessed by the court. Held, 
that the claim was not duly proved. — Jn re O. H. Clough (N.Y. 8. D.), 2B. R. 
59; s.c. 4 Pitts. L. J. (x.s.) 25. 

5. Semble, that if a creditor’s deposition as to his debt has not been deliv- 
ered, or sent by mail, to the assignee, the creditor cannot be considered as hav- 
ing proved his debt, though he has filed the deposition with the clerk. — Jn re 
L. Sheppard (N.Y. N. D.), 1 B. R. 115; s.c. 7 Am. Law Reg. (n.s.) 484; 1 L. 
T. B. 49. 

6. The bankrupt is not entitled, before the first meeting, to notice of deposi- 
tions filed in support of proof of debts before such meeting. — In re C. G. Patter- 
son (N.Y. S. D.), 6 1. R. R. 127; s.c. 7 Am. Law Reg. (N.s.) 26. 

7. A creditor has a right to serve a notice on the register, protesting against 
the proof of certain claims, and requesting to be notified if such claims are offered 
for proof.— In re J. O. Smith (N.Y. S. D.), 1 B. R. 25. 

8. When the validity of a claim is questioned, the register ought to hear the 
evidence offered to support and to impugn it. — In re F’. Orne (N.Y.S.D.), 6 I. 
R. R. 84, s.c. 2 Pitts. L. J. (x.s.) 613. 

9. In proving a debt evidenced by a promissory note, the note must be pro- 
duced if called for by the register; but if a judgment has been obtained on the 
note, the note need not be produced. So, it seems, an assignee can require a 
note to be produced before paying a dividend on it.— In re W. H. Knoepfel 
(N.Y. S. D.), 61. R. R. 114. 

10. A creditor cannot withdraw his proof of a debt, nor a deposition in sup- 
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port of it, but he may be allowed and required to amend. — In re J. M. Loweree 
(N.Y. S. D.), 6 R, 115. 

See AMENDMENT, 2; AssIGNEE, 4; Examination, 9; Securep Crep- 
IToR, 4. 


Ill. Effect of Proof. 


Till a creditor has proved his claim, he has no right to be heard. [It does 
not appear whether the creditor wished to be heard in opposition to the dis- 
charge, or in what other part of the proceedings.]— In re H. L. Brisco (V.C.), 
2 B. R. 78. 

See Discnaree, IIT. 1, 2; Examination, 9, 10; Sate or INcUMBERED 
Property, 5; Securep Crepiror, 3. 


A railroad company is a business corporation within the meaning of § 37. 
— Rankin v. Florida, Atlantic, & Gulf Central R.R. Co. (Fla. N. D.), 1 B. R. 
196; s.c.1L. T. B. 85. 

See Stay or Proceeprnes, 3. 


REFERENCE, ORDER OF. 


1. Form 4 is not a special order, but is what G. O. 5 calls a general order, 
made by the District Court in the case.— In re J. Bellamy (N.Y. S. D.), 61. 
R. R. 141. 

2. Where a petitioner in bankruptcy fails to attend before the register on the 
day fixed in the order of reference, he may appear on a subsequent day, and 
proceedings may be begun and carried on without a new order of reference. — 
In re B. H. Hatcher (Ky. D.), 1 B. R. 91; s.c. 1 L. T. B. 48. 

See Fees, I. 11, 13-15. 


REGISTER. 


. 1, Semble, that in an uncontested case the register to whom the case is 
referred has all the powers of the District Court in relation thereto, except to 
commit for contempt. — Jn re H. Getileston (Cal. D.), 1 B. R. 170. 

2. If one who has been adjudged a bankrupt on his own petition requests the 
register to receive a surrender of his property, the register is authorized and 

required to receive the property and safely keep it, till it can be turned over to 

the assignee. “G. O. 13, requiring the marshal to take possession of the prop- 
erty, applies only to cases of involuntary bankruptcy. — Jn re A. E. Hasbrouck 
(N.Y. S. D.), 61. R. R. 115. 

8. The list made by the register under §§ 23, 27, Forms 32, 33, is to be given 
by the register to the assignee. It can be made up from the book which the 
assignee is by § 22 to keep. — Anon. (N.Y. S. D.) 1 B. R. 2; 2B. R. 21. 

4. The register has power to order an assignee to submit and file the account 
required by § 28. If no assets have come to the hands of the assignee, Form 35 
is such account. — Jn re J. Bellamy (N.Y.S. D.), 6 I. R. R. 86; s.c. 1 L. T. 
B. 22. 

5. The register has no authority to sanction a prospective payment by the 
assignee, unless the matter is specially referred to him; but he may refer a ques- 
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tion as to such prospective payment to the court.— In re B. F. Appold (Pa, 
E. D.), 1 B. R. 178; s.c. 25 Leg. Int. 180; 7 Am. Law Reg. (N.s.) 624; 1L, 
T. B. 83. 

See Assieneg, I. 12, 13, 15,17; I. 2,4; Assignment, 1; Certuryine Qurs- 
tions, 3, 4; Creprror’s Petition, 3; DiscnarGer, II. 1, 2,6; III. 4, 5, 11, 
13; IV. 7; Examination, 3, 8, 15-17, 19: Frees, I.; Norice, 6; Perrrion, 
2; Proor, IL. 8, 9; ScnepuLe, 9-11; Summons. 


REntT. 


1. The assignee may, if it is for the benefit of the bankrupt’s estate, be 
authorized to continue paying the rent for premises demised to the bankrupt. — 
In re B. F. Appold, note (Pa. E. D.), 1 B. R. 178; s.c. 25 Leg. Int. 180; 
7 Am. Law Reg. (n.s.) 624; 1 L. T. B. 83. 

2. Goods of the bankrupt remained stored in the building of A., both before 
and after the appointment of the assignee in involuntary bankruptcy, and until 
they were sold. It was claimed that the rent accrued, due A. before the appoint- 
ment of the assignee, should be paid by the marshal and charged in his account, 
But the court held, that it should be paid by the assignee and charged in his 
account. — In re F. B. Walton (Mo. E. D.), 1 B. R. 154. 

See Priorrry, 2. 


RESIDENCE. 


1. Proceedings in involuntary bankruptcy must be commenced in the district 
in which the debtor resides. — In re J. M. Palmer (N.Y. 8. D.), 6 I. R. R. 45. 

2. A., born in Boston, afterwards acquired a domicile in California. Subse- 
quently he left that State, with no intention of returning there; and, after 
residing abroad for eleven months, returned to Boston; and, in less than two 
months after his return, filed his petition in bankruptcy. Held, that on leaving 
California, with no intention of returning, his domicile of origin revived; that 
he must be considered as having resided within the District of Massachusetts for 
the six months preceding the filing of the petition, within the meaning of § 11; 
and that therefore the District Court of the District of Massachusetts had juris- 
diction. [Citing The Venus, 8 Cranch, 253; The Indian Chief, 3 Rob. 12; 
Cragie v. Cragie, 3 Curteis, 435; Curtiss’s Case, 3 Rob. 21, note (a).] —In re 
W. S. Walker, Ex parte Wiggin (Mass. D.), 1 B. R. 90; s.c. 1 L. T. B. 38. 

3. A person who resides in one district, and is employed as a book-keeper in. 
another district, does not so carry on business in the latter district that he can 
there be adjudged a bankrupt. [Citing In re Kinsman, 1 N.Y. Leg. Obs. 
309.] — In re W. H. Magie (N.Y. S. D.), 1 B. R. 138. 

4. B. resided in one district, but acted as agent and attorney for his brother 
in buying and selling goods in another district, at an office having his brother's 
name on the sign. He was well known by those who had dealings with him to 
be doing such business at that office; his compensation was half the profits. 
Held, that he was carrying on business in this latter district within the meaning 
of § 11. [Citing In re Kinsman, 1 N.Y. Leg. Obs. 309.]— In re T. Bailly 
(N.Y. 8S. D.), 1 B. R. 177. 

5. One who twelve months before filing his petition in bankruptcy failed in 
business and has since continued as a clerk, on a yearly stated salary, with his 
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successors in business up to the time of filing his petition, ‘‘ carries on busi- 
ness” in the district in which he has so acted as clerk within the meaning of 
§ 11.— In re W. K. Belcher (N.Y. 5S. D.), 1 B. R. 202. 

See AssiGNeg, I. 9; ScurpuLy, 3, 4. 


Rutes. —See Forms; Genera Orvers. 


or IncuMBERED PROPERTY. 


1. An assignee may sell real estate, subject to a lien, without an order of the 
court. — Jn re J. McClellan (Ky. D.), 1 B. R. 91; s.c. 1 L. T. B. 48. 

2. The court can order property of the bankrupt on which there is a lien to 
be sold free of the lien, the lien being transferred to the proceeds of the sale. — 
Inre L. F. Salmons (Ga. D.), 2 B. R. 19; s.c. 3 Pitts. L. J. (x.s.) 541. 

3. The court may order real estate in Louisiana, under mortgage, to be sold 
free of the mortgage, the mortgagee’s lien being transferred to the proceeds of 
the sale. — Jn re R. H. Barrow (La. E. D.), 1 B. R. 125; s.c. 1 L. T. B. 63. 

4. When mortgaged property is sold, under § 20, and the proceeds of the 
sale are less than the amount due on the mortgage, the creditor has no right to 
have the difference made up to him in priority of other creditors. —Jn re P. Pur- 

‘cell (N.Y. S.D.), 2 B. R. 10. 

5. A creditor who has not made the deposition as to his debt, cannot apply 
to the court to have security held by him sold under § 20.— In re E. Bigelow 
(N.Y. E. D.), 1 B. R. 186. 

6. A bankrupt had given notes on which A. was surety, and had conveyed 
land to A. in trust if the notes were not paid, that the land should be sold, and 
the proceeds applied to pay the notes. On the application of the assignee, the 
court ordered the property to be sold by the assignee; the proceeds to be held 
subject to the lien of the creditor. —Jn re 7. R. Stewart (Ala. D.), 1 B. R. 42; 
8.c. 3 Pitts. L. J. (N.s.) 222; 1 L. T. B. 16. 

See Assigneg, III. 4; Execution, 2, 5. 


ScHEDULE. 


1. A petitioner is required to employ in his schedule and inventory only those 
forms which are appropriate to his debts and property. He should, however, 
state why he does not use those forms which he omits. — Anon. (D.C.) 61. R. 
‘R. 149. 

2. G. O. 14 forbids the use of dots of reference [thus ‘‘ ‘*] to indicate any 
thing necessary to be stated in the petition and schedule. — Jn re F. Orne (N.Y. 
8. D.), 61. R. R. 116. 

3. The residence of creditors should be so stated in the schedule as to insure 
notice to them, either personally or by mail.— Jn re J. Pulver (N.Y. S. D.), 
61. R. R. 76. 

4. When a debtor states in the schedule that the residence of a creditor is 
unknown, he should show in the schedule, or in a separate affidavit, what efforts 
he has made to ascertain the present residence of the creditor, especially where 
he shows that he had, or has, information as to where the creditor once resided. — 
In re J. Pulver (N.Y. 8. D.), 6 I. R. R. 76. 

5. A judgment debt, due a firm, may be entered in the schedule either as 
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due to the firm under the firm name, or to the individuals who compose the firm, 
or the names both of the firm and of the partners may be given, the first method 
is the best. — Anon. (D.C.) 6 L. R. R. 149. 

6. The court said that a debt should not be entered in the schedule as due to 
a newspaper, but to the proprietors of a newspaper, and intimated that abbre- 
viations of the names of the residences of creditors, e. g. Mich. for Michi- 
gan, N.Y. for New York, ought not to be allowed. — Anon. (N.Y. N. D.) 2B. 
R. 53. 

7. It is necessary to state in the schedule, whether or not any note has been 
given, or any judgment rendered, and whether or not any person is liable with 
the debtor as partner or joint-contractor. — In re Orne (N.Y. D.), R. 
R. 116. 

8. The statement in the schedule of the amount due each creditor is sufficient, 
whenever the sum and date of the debt or judgment are given; and if the details 
of place and consideration are not sufficient, they may be made so by amend- 
ment. — In re W. D. Hill (N.Y. D.), 61. R. R. 51. 

9, Amendments of the schedule to a petition may, if uncontested, be allowed 
by the register, and the originals of amendments so allowed are to be filed with 
the clerk. — In re C. A. Morford (N.Y.S. D.), 61. R. R. 12; s.c. 24 Leg. Int. 
220. 

10. The register can, of his own motion, even after the appointment of an 
assignee, or the adjournment of the first meeting, order amendments in the 
bankrupt’s schedule ; but the order ought to specify particularly the respects in 
which the schedule is defective. A mere direction that the schedule conform to 
the notes on the blanks, is not sufficient. —Jn re F. Orne (N.Y. 8S. D.), 61. R. 
R. 116. 

11. Semble, that the certificate of the register to the correctness in form of 
the schedule is not conclusive, but that the correctness may be inquired into, 
when the question is raised at the proper time and in the proper manner and by 
the proper party. — In re W. D. Hill (N.Y. 8. D.), 6 I. R. R. 51. 

12. One who does not appear in person, or by duly constituted attorney, and 
has not proved a debt, has no right to place on file a paper protesting against 
being named as a creditor in the debtor’s schedule. — Jn re E. Altenhaim (N.Y. 
8. D.), 61. R. R. 117. 

See Arrer Acquirep Property, 2; AMENDMENT; First MEETING, 2; 
Inventory; Liurrations, Statute or, 6; Norice, 2; Peririon, 1; 
FICATIONS, 9. 


SEeconp anp Tuirp MEETINGS. 


No second or third meetings need or ought to be called where no assets have 
come to the hands of the assignee. — In re J. H. Robinson (N.Y. 8S. D.), 1 B. 
R. 49; s.c. 1 L. T. B. 25; In re N. A. Son (N.Y. S. D.), 1 B. R. 58; 8.c. 8 
Pitts. L. J. (n.s.) 242. 

See Discnarecer, I. 3; II. 8, 9; Fees, I. 7-10. 


Securep Creprror. 


1. The holder of a promissory note on which the bankrupt is liable as in- 
dorser, may prove the full amount of the note, without deducting the value of a 
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mortgage given him by the maker of the note to secure its payment. [Citing 
Lanckton v. Wolcott, 6 Met. 306; Amory v. Francis, 16 Mass. 308; Richardson 
y. Wyman, 4 Gray, 553; Agawam Bank vy. Morris, 4 Cush. 99; Richardson v. 
City Bank, 11 Gray, 261; Ex parte Bennet, 2 Atk. 527; Parr’s Case, 18 Ves. 
65; Ex parte Goodman, 3 Madd. 373; In re Plummer, 1 Phil. 56; Peacock’s 
Case, 2 Gl. & J. 27; Ex parte Adams, 3 Mont. & Ayr. 157; Ex parte Hedderly, 
2M. D. & De G. 487; Jn re Babcock, 3 Story, 393.] — In re N. O. Cram (Me. 
D.), 1 B. R. 182; s.c. 1 L. T. B. 65. 

2. A creditor who holds property pledged to him by the bankrupt and his 
partner, to secure a debt due from the bankrupt, may prove for the excess of 
his claim over the value of the security, without abandoning the latter, and may 
vote for the assignee in respect to such excess; but he must set forth the value 
of his security. — Jn re II. C. Bolton (N.Y. 5S. D.), 1 B. R. 83. 

8. A secured creditor, who proves his debt without disclosing his security, 
forfeits his security. [Citing Haxton v. Corse, 2 Barb. Ch. 506, 531; s.c. 4 
Edw. Ch. 585; Grugeon v. Gerrard, 4 You. & C. 119; Ex parte Solomon, 1 Gl. 
& J.25; Ex parte Spottiswood, 1 Fonbl. Bankruptcy Reps. (N.s.) 20; Ex parte 
Hornby, Buck, 351; Ex arte Downes, 1 Rose, 96; Ex parte Eggington, Mont. 
72.] — Stewart v. Isidor (N.Y. Common Pleas), 1 B. R. 129. 

4, A secured creditor must prove his claim according to Form 21.— Jn re 
8. D. Bridgman (Ga. D.), 1 B. R. 59; s.c. 1 L. T. B. 48. 

See AssIGNEE, I, 1; Creprror’s Petirion, 1; Discuarce, III. 3; Execu- 
TION; JUDGMENT; Lien; Proor, I. 2; Sate or INcumBereD Prorerry; 
Stay or ProceepinGs, 3. 


Service.—See Norice, 1-3. 
Set-orr.—See Assicner, I. 5. 
Suerirr.—See Fees, V. 3, 4; Proor, I. 4; Stare Process. 
Snowrne Cause aGatnst DiscuarGe.—See Discnarcer, I. 


SPECIFICATIONS. 


1. A creditor who has proved his debt may file his specification of the grounds 
of his oppesition to the discharge of the bankrupt at any time before the time 
fixed by G. O. 24.— Jn re A. Baum (N.Y. 8S. D.), 6 1. R. R. 28. 

2. When, on the return day of the order to show cause why a discharge should 
not be granted, a creditor appears to show cause, and the proceedings are ad- 
journed to a later day, the creditor can file specifications of the grounds of 
opposition within ten days after the adjourned day.— Jn re D. Tallman, 1 B. R. 
145. 

3. Specifications of grounds of opposition to a bankrupt's discharge may be 
amended by leave of court.— In re W. D. Hill (N.Y. S. D.), 1 B. R. 42; In re 
R. C. Rathbone (N.Y. S. D.), 1 B. R. 50; 8.0.3 Pitts. L. J. (x.s.) 233; 25 Leg. 
Int. 60. 

4. The allegations in specifications of grounds of opposition to a bankrupt’s 
discharge must be allegations of fact, distinct, precise, and specific, and not 
merely in the language of § 29, or so general as really not to advise the bank- 
rupt what facts he must be prepared to meet. [Citing Brereton v. Hull, 1 Denio, 
75; Chadwick v. Starrett, 27 Me. 138.] — In re R. C. Rathbone (N.Y. 8. D.), 
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1B. R. 50; s.c. 3 Pitts. L. J. (x.s.) 233; 25 Leg. Int. 60; 1B. R.65; 1L. 
B. 44; Inre A. Beardsley (N.Y. 8S. D.), 1 B. R. 52; s.c. 1 L. T. B. 46; Jn re 
N. A. Son (N.Y.S. D.), 1 B. R. 58; s.c. 3 Pitts. L. J. 242; In re G. 8, 
Manson (N.Y. 8S. D. ), 1 B. R. 115; In re D. Tyrrel (N.Y. D.), 2 B. R. 78; 
In re H. J. Hansen (N.Y. 8. D.), 2 B. R. 75; In re F. A. Dreyer (N.Y.S. D.), 
2B. R. 76; see Welch v. Lawson (Md. D.), 1 Balt. Trans. 67. 

5. A specification of grounds of opposition to a bankrupt’s discharge, which 
alleges that the bankrupt has fraudulently conducted his business, by being osten- 
sibly a clerk but really a partner in a business, but which does not state what the 
business is or who the partners are, is insufficient. — Jn re R. C. Rathbone (N.Y. 
S. D.), 1 B. R. 50; s.c. 3 Pitts. L. J. (x.s.) 233; 25 Leg. Int. 60. 

6. A specification of the grounds of opposition to a bankrupt’s discharge, 
which alleged that the original indebtedness of the bankrupt to the creditor was 
created through the false and fraudulent representations of the bankrupt, is insuf- 
ficient, as not setting forth the nature and circumstances of the fraud. Semble, 
that if properly alleged, yet it would not be ground for refusing the discharge, as 
a debt created by fraud is not affected by the discharge. — Jn re R. C. Rathbone 
(N.Y. S. D.), 1 B. R. 65; s.c. 1 L. T. B. 44. 

7. A specification of the grounds of opposition to a bankrupt’s discharge, 
which sets forth that the bankrupt has placed his property in his wife’s hands, is 
too vague, unless it means that he has placed all his property in her hands ; other- 
wise it should state what property. 

So a specification, setting forth that the bankrupt has withheld books, papers, 
and documents, should state what books, &c., unless it means that he has with- 
held all his books, &e. 

So a specification, setting forth fraud against the Bankrupt Act, should spe- 
cify the particular fraud. — Jn re W. D. Hill (N.Y. 8. D.), 1 B. R. 42. 

8. A specification, in opposition to the discharge of a bankrupt, alleged that 
the bankrupt had, since the passage of the Bankrupt Act, being insolvent, paid 
servants’ wages to the amount of $1,400. It appeared that he had only paid 
$400. Held, that it was not open to the objecting creditor to allege, under this 
specification, that $400 was too large a sum. — In re I. Rosenfeld (N.J. D.), 2 
B. R. 49. j 

9. A specification of grounds of opposition to a bankrupt’s discharge, which 
alleges that the bankrupt has omitted certain property and debts from his sched- 
ule, is insufficient, unless it alleges that the omissions were wilful, fraudulent, or 
negligent. It is not sufficient to allege that the schedule was ‘‘ false” or ‘‘ un- 
true.” — In re A. Beardsley (N.Y. S.D.), 1 B. R. 51; s.c. 1 L. T. B. 46; In 
re R. C. Rathbone (N.Y. 8S. D.), 1 B. R. 65; 8.c. 1 L. T. B. 44; In re W. C. 
McVey (Miss. D.), 2 B. R. 85. 

10. A specification of the grounds of opposition to a bankrupt's discharge, 
which alleges that he swore falsely on his examination, but does not allege that 
such false swearing was wilful, nor that it was in relation to a material fact, 
is insufficient.— In re R. C. Rathbone (N.Y. S. D.), 1 B. R. 65; s.c. 1 L. T. 
B. 44. 

11. A specification of the grounds of opposition to a discharge alleged that the 
bankrupt had influenced the action of certain creditors (named) since the filing of 
his petition by a pecuniary consideration and obligation. Held, with doubt, to be 
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sufficiently definite. Held, subsequently, that the charge was not proved. — In 
re G. S. Mawson (N.Y. 8S. D.), 1 B. R. 115; s.c. (N.Y. S. D.), 1 B. R. 158. 
12. A specification of the grounds of opposition to a discharge, that the bank- 
rupt has procured the assent of a creditor to his discharge, without alleging that 
he has procured it by a pecuniary consideration or obligation, is insufficient. — 
Inre G. S. Mawson (N.Y. S. D.), 1 B. R. 115. 
See DiscnarGe, II. 8-10, 13; IV. 5; Examinarion, 13. 


Sramp. 

The Internal Revenue Office holds that, — 

(1) A register’s deed to the assignee should be stamped as a general agree- 
ment; and if it contains powers, these should have their appropriate stamps. 

(2) The assignee’s bond should have a dollar stamp. 

(3) A letter of attorney to represent creditors should have a fifty-cent stamp. 

(4) A deed of the assignee to purchasers should be stamped like other deeds. 
—61.R. R. 68. 

See FraupuLent Transrer, 2. 


State Courts. 


The district courts have no authority, under the Bankrupt Act, to issue injune- 
tions to State courts or their officers. [Citing Peck v. Jenness, 7 How. 612.] 
—In re H. Campbell (Pa. W. D.), 6 I. R. R. 174; s.c. Leg. Int. 356; 7 Am. 
Law Reg. (N.s.) 100; 1 L. T. B. 30; In re W. Burns (Pa. W. D.), 6 I. R. R. 
182; s.c. 24 Leg. Int. 357; 7 Am. Law Reg. (n.s.) 105; 1 L. T. B. 47. 

See Acr or Bankruptcy, 3; Assicner, II. 8; Lien, 2; Srare Insor- 
vent Laws; State Process; Stay or PROCEEDINGS. 


State Exemption Laws.—See Exemprep Property, 6-11. 


State Inso.tvent Laws. 


The Bankrupt Act, after June 1, 1867, ipso facto suspends all action on 
future cases arising under a State insolvent law, where that law acts on the 
same subject-matter, and on the same persons as the Bankrupt Act. [Citing 
Golden v. Prince, 4 Wash. C. C. 313; Sturges v. Crowninshield, 4 Wheat. 122; 
Ogden v. Saunders, 12 Wheat. 213; Ex parte Eames, 2 Story, 322; Griswold 
v. Pratt, 9 Met. 16; Ziegenfuss’ Case, 2 Ired. 463.] — Commonwealth v. O' Hura 
(Pa. State District Court), 6 I. R. R. 125; s.c. 2 Pitts. L. J. (x.s.) 553; 24 Leg. 
Int. 284; 6 Am. Law Reg. (n.s.) 765. 

See Act or Bankruptcy, 3; Bankrupt Act, WHEN IT TAKES Errect, 2, 3. 

Stare Orricers.—See Suermr; State Process. 


State Process. —See Act or Bankruptcy, 1; Arrest; ATTACHMENT; Ex- 
ECUTION, 1-5; Exemprep Property, 12; JupGMENT; State Courts. 


SratuTe or Limirations. — See Luwrrations, STATUTE OF. 


Stray or PROCEEDINGS. 
1 The court will stay proceedings in a State court to recover a debt which is 
provable in bankruptcy, whether the debt is one which would be discharged by a 
discharge in bankruptcy or not.— In re M. Rosenberg (N.Y. S. D.), 2 B. R. 81. 
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2. The 21st section of the Act forbidding legal proceedings by a creditor who 
has proved his debt. applies only to those debts which would be, or have been, 
released by a discharge. Quere, whether G. O. 27 extends the rule so as to 
include all debts. — Jn re J. W. Seymour (N.Y.S. D.), 6 LR. R. 60. 

3. A railroad company having petitioned to be adjudged bankrupt, proceed- 
ings in behalf of mortgagees for foreclosure and sale of the road were enjoined; 
an order was made for the receiver appointed by the State court to deliver up 
the property of the road to the assignee, and for a sale of the franchise and prop- 
erty of the road. — In re Ala. & Fla. R.R. Co. (Fla. D.), 1 B. R. 100. 

4, In an action against A., in a State court, the plaintiff had judgment, and 
A. appealed to the Court of Appeals, giving a bond, with sureties, to prosecute 
the appeal. A. afterwards filed his petition in bankruptcy. Subsequent to this, 
but before A. had obtained his discharge, the plaintiff in the action gave notice 
of a motion to compel A. to furnish new security, one of A.’s sureties having 
become insolvent, or to abandon his appeal. The district court enjoined the 
plaintiff from proceeding with his motion. — Jn re B. I’. Metcalf (N.Y. E. D.), 
61. R. R. 223; s.c. 1 LT. B. 46. 

5. M. paid for a house, but the title was made to his wife. The law of New 
York does away with implied trusts, but provides that such a conveyance shall be 
presumed fraudulent as against the creditors at the time of the person paying 
the consideration, and that a trust shall result in favor of such creditors to the 
extent necessary to satisfy their just demands. B., the creditor of M., brought a 
complaint in a State. court against M. and his wife. M. was subsequently ad- 
judged a bankrupt on his own petition, and B. proved his debt in bankruptey. 
The court ordered proceédings in the State court stayed both against A. and his 
wife, on the ground that the rights of creditors to enforce the trust had passed to 
the assignee. — In re L. Meyers (N.Y. S. D.), 1 B. R. 162. 

6. After an adjudication in involuntary bankruptcy, the court ordered a stay 
of proceedings commenced in a State court by A. against the bankrupt. Ona 
motion by A. to vacate the order of stay: held, it was not open to him to ques- 
tion the validity of the debt of the petitioning creditor.— Jn re J. W. Fallon 
(N.Y. S. D.), 2 B. R. 92. 

7. Whether a court can order a stay of proceedings in a State court outside 
of the District, quere. —In re F. A. Hirsch (N.Y. E. D.), 2 B. R. 1. 

8. When proceedings in bankruptcy are pending in the court of one district, 
the court of another district has no jurisdiction to grant an injunction staying a 
suit in the courts of that State in which the latter district is situated. — Jn re H. 
A. Richardson (N.Y. S. D.), 2 B. R. 74. 

9. Creditors who have been enjoined from proceeding in a State court to 
enforce their claim, are not guilty of contempt, though they proceed in the State 
court, if such proceeding does not tend to enforce their claim.— Jn re F. A. 
Hirsch (N.Y. E. D.), 2 B. R. 1. 

10. An injunction should not be issued to restrain proceedings in a State court — 
against the bankrupt for contempt committed before the filing of the petition. — 
In re M. W. Hill (N.Y. N. D.), 2 B. R. 53. 

See Arrest, 8; Assicner, III. 1, 2; Execution, 5; Insunction; Jupe- 
MENT; Lien, 2; State Courts. 
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SuFFERING PROPERTY TO BE TAKEN. 


1. A. fraudulently suffered judgment to be obtained against him for the pur- 
pose of protecting his property. ‘This was before the passage of the Bankrupt 
Act, but his property was taken on execution after the passage of said act. 
Held, that A. had committed an act of bankruptcy. — In re J. Shick (N.Y. S. 
D.), 61. R. R. 183; s.c. 1 L. T. B. 28. 

2. If an insolvent debtor suffers his property to be taken on legal process, so 
that the natural and probable result will be to give a creditor a preference, he 
will be presumed to have intended to give a preference; and if he could have 
prevented the taking by filing his voluntary petition in bankruptcy, and has not 
done so, he must be held to have ‘‘suffered” the property to be taken within the 
meaning of § 39; and such a suffering is a transfer not in the ordinary course of 
business, and therefore prima facie fraudulent by § 35. [Citing Buckingham 
v. McLean, 13 How. 150; Gibson v. King, 1 C. & Marsh. 458; Gore v. Lloyd, 
12 M. & W. 463; Denny v. Dana, 2 Cush. 160; Beals v. Clark, 13 Gray, 18; 
Ogden v. Jackson, 1 Johns. 370; Locke v. Winning, 3 Mass. 325; Phenix v. 
Assignees of Ingraham, 5 Johns. 412.]— In re J. Black (N.Y. 8. D.), 1 B. R. 
81; s.c.1L. T. B. 39; Inve A. W. Craft (N.Y. S. D.), 1 B. R. 89. 


SuiTs BY AND AGAINST Banxrupr.—See AssiGNeg, IIT. 1, 2; AssiGNMENT, 2. 


Summons. 


Form 45 when served is a summons, and therefore, under G. O. 2, blanks of | 
that Form may be furnished to registers. —In re J. Bellamy (N.Y. 8. D.), 61 


R. R. 86; s.c. 1 L. T. B. 22. 
SuSPENSION OF PROCEEDINGS. —See DismissaL OF PETITION. 


TAXeEs. 


Directions to internal revenue collectors how to collect taxes due from bank- 
rupts are given by the office of Internal Revenue in 6 I. R. R. 154; 3 Pitts. L. 
J. (N.s.) 97. 


‘ TRIAL BY JuRY. 


1. When, on a creditor's petition, a trial by jury is had to ascertain the fact 
of the alleged bankruptcy, it seems that the jury may find the existence of the 
bankruptcy, though the petitioning creditor fail to prove his debt before them. — 
Phelps v. Clasen (Minn. C. C.), 2 West. Jur. 221. 

2. On the trial by jury under § 41, the burden of proof is on the creditor to 
show that the facts set forth in his petition are true.—Jn re Hoppock, Ex parte 
Brock (N.Y. S. D.), 2 B. R. 2. 

See Discuanee, III. 7. 


Trustee. —See ATTACHMENT, 2; Execution, 4. 
Unuiquipatep — See AssiGNner, I. 5; Proor, II. 4. 
Warrant. —Sce AMENDMENT; Discuarcr, IV. 6; Frrs,f. 3,4; Notice, 4, 5. 


Wirr.—See ConcraLment or Assets, 2; Examination, 1, 5, 26, 27, 29, 30; 
Exemprep Property, 5; Inventory, 2; Specirications, 7; Stay oF 
Proceepines, 5. 
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WITNEss. 


1. Semble, that a witness has no right to be represented by counsel, unless in 
some collateral proceeding in which he is party; for instance, in a proceeding 
against him for contempt. — In re M. W. Fredenburg (N.Y. S. D.), 1 B. R. 34. 

2. A person summoned as witness, at the request of the assignee, objected to 
being examined, on the ground that there was no authority to examine a witness 
until the bankrupt had been examined, and unless there was a question in con- 
troversy to be settled by testimony. The register overruled the objection, and 
the witness prayed him to certify the question to the Judge under § 6, but with- 
out standing upon the objection submitted himself to examination. The register 
certified the question. Held, (1) that the register might have refused to certify 
the question, as the witness was not a party, and it is only a party who is enti- 
tled to call for the Judge’s opinion under § 6; (2) that the objection was frivo- 
lous; (3) that by submitting to examination the witness waived the objection. — 
In re M. W. Fredenburg (N.Y. 8. D.), 1 B. R. 34. 

See Arrest, 13; Examination, 2, 7, 28-30; Frrs, IV. V. 2. 


Writ or Error.—See Circuit Court, 3. 
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A Treatise on the Law of Sale of Personal Property; with References to the 
American Decisions and to the French Code and Civil Law. By J. P. Brn- 
JAMIN, Esq., of Lincoln’s Inn, Barrister-at-Law. London: Henry Sweet. 
1868. 

On wost of the branches of commercial law there have long been numerous 
and able works. Mr. Benjamin gives us for the first time a book on Sales, 
worthy to take its place by the side of Collyer and Lindley on Partnership, 
Byles on Bills, and the treatises of Mr. Justice Story. ‘* This,” the author says 
in his preface, ‘‘is an attempt to develop the principles applicable to all 
branches of the subject, while following Blackburn on Sale as a model for 
guidance in the treatment of such topics as are embraced in that work.” Any 
one now dealing with the subject certainly must follow in the steps of that very 
acute writer as far as he has gone. Had he undertaken more than a discussion 
of some questions peculiar to the law of Sale, the work could not have been 
done a second time so well. What Mr. Blackburn did not do, however, Mr. 
Benjamin has supplied, in such a way as to leave little to be desired. 

The arrangement adopted is simple and good. Book I., somewhat inexactly 
entitled ‘‘Formation of the Contract,” contains two parts. The first treats of 
the elements essential to the contract of sale at common law, and has successive 
chapters on the parties, mutual assent, the thing sold, and the price. The 
second part is on the effect of the Statute of Frauds. Book II. is on the effect 
of the contract in passing property. Book III. treats of avoidance of the con- 
tract for mistake, failure of consideration, fraud, or illegality. Book IV., 
under the head of performance of the contract, contains chapters on conditions, 
the vendor’s duties, including warranty and delivery, and the buyer's duties, 
acceptance, and payment and tender. The last book has two parts on breach 
of the contract, one treating of the rights and remedies of the vendor both of 
action against the buyer, and of resale, lien, and stoppage in transitu against 
the goods: the other on the rights and remedies of the buyer. 

The second part of the first book, the second book, and part of the fifth 
book, especially that relating to stoppage in transitu, seem to be modelled on 
Mr. Blackburn’s treatise, but for the other portions Mr. Benjamin was left to his 
independent research. We have spoken of Mr. Blackburn’s treatment of the 
subject as partial only, and of Mr. Benjamin’s as complete. Yet it is worthy 
of notice that the earlier writer has considered almost all the law peculiar to the 
contract of sale. Were the law philosophically arranged, there would be little 
to be added to what he has said. As it is, a book of reference on any subdi- 
vision of the law, in order to be satisfactory, must set forth at length, not only 
the principles constituting the specific difference of the subject-matter, but also 
those common to it and to many other classes of the same genus. Thus, it may 
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be doubted, whether, in a comprehensive summary of our law, fraud would not 
more properly be treated under the general title contract, or possibly under 
some still wider head, rather than repeated in every text-book dealing with 
every one of the different sorts of contract known to modern commerce. At 
present, we must put up with the latter alternative. 

Take again the chapter on Conditions, in which Mr. Benjamin has presented 
many cases at considerable length. The rules laid down are not peculiar to the 
law of sales, and many of the examples introduced seem to turn simply on 
general principles of construction. Still, this is not the author’s fault, but is 
the necessary result of the state of the law. 

Singularly enough, the least valuable portions of the work before us seem to 
be those professing to give the result of American authorities. These appear 
to be meagre, and the discussions of cases not quite satisfactory. We notice 
that in the English Law Magazine and Law Review for November, 1868, the 
disapproval of the case of Cook v. Oxley, 3 T. R. 653, expressed by some 
American text writers, cited by Mr. Benjamin, p. 45, et seq., is maintained to be 
sound, contrary to his opinion. See also Met. on Contr. 19. 

On the vexed question of what is a contract of sale within the statute, and 
what only a contract for work and labor requiring no memorandum, a distine- 
tion taken by Chief Justice Shaw, between a contract for the future sale of arti- 
cles which a party is habitually making, although not made or finished at the 
time, and cases where the article is made pursuant to the agreement, is declared 
unsatisfactory. It certainly is open to question. Yet it is difficult to deny that 
in the latter case the contract has a double aspect, — as an agreement that the 
manufacturer shall perform certain labor, and that the employer shall purchase 
the result of his labor when complete. For it is to be observed that in many, 
if not all, of such agreements, the labor of the particular person employed is 
contemplated as an essential term. It does not seem to be going very far to 
refuse to discharge a party from liability for labor undertaken and performed 
at his request, because he chooses to avail himself of his right to refuse to pur- 
chase the result of such labor. 

We observe that the author repeats Mr. Blackburn’s second rule, that, when 
any thing remains to be done to goods for the purpose of ascertaining the price, 
the performance of these things shall be a condition precedent to the transfer of 
the property, without repeating his objections to it. Those objections seem to 
us the least sound of the speculations of that able writer. In the absence of 
evidence of a contrary intent, a vendor can hardly be supposed to mean to part 
with his property in goods under circumstances in which, if they were destroyed, 
he would have no indemnity. While they were his, he could insure them; after- 
wards he has only a right of action for the price. The purchaser is only liable 
on his contract, and it has, in the case supposed, become impossible to ascertain 
his liability in accordance with its terms. 

We should have liked a fuller discussion of what facts are admissible as evi- 
dence of a preconceived design on the part of a purchaser not to pay for goods, 
as well as a clear statement of the grounds on which it is held that this is fraud 
entitling the vendor to avoid the sale, a principle which we believe has been 
questioned in at least one American case. 
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Titles to Real Estate in the State of New York. A Digested Compendium of 
Law applicable to the Examination of Titles to Real Estate in the State 
of New York. For the use of Conveyancers and Students at Law. By J. 
W. Gerarp, Jr. New York: Baker, Voorhis, & Co. 1869. 


A CONVEYANCER’S manual, such as this, is much needed in every State in the 
Union; a book, which without containing all’ the minutie of real property law, 
will yet, if carefully followed, prove a safe guide in the examination of titles; 
which, if it will not solve all difficulties, will at any rate indicate what the difli- 
culties are. 

Mr. Gerard treats, first of the different estates in land, then of conveyances, 
mortgages, assignments, judgments, and other liens. To judge of the accuracy 
of the book would require a knowledge of the statutes of New York, which we 
do not pretend to possess, but the arrangement is clear and good. A serious 
defect is the citation of cases only by the volume and page where they are found, 
without giving their names. The addition of the names, and of a corresponding 
table of cases, would be a great addition to a new edition. The more expe- 
rienced lawyers become, the more they habituate themselves in searching for 
a principle through the books to follow the track of a leading case, and it is 
very irritating to come on a book which may or may not consider the case in 
question, one cannot tell which. Though the law, when compared with any 
other department of human knowledge, is admirably indexed, yet the nature 
of things prevents its being compressed into any fixed classification, and the best 
index will never supply the place of a table of cases. 

We should be glad, too, if Mr. Gerard would add a few practical hints on 
the best methods and forms for drawing abstracts of title, &c. 


Supplement to the Maryland Code, containing the Acts of the General Assembly 
passed at the Session of 1868; arranged in Articles and Sections to corre- 
spond with the Code. By Lewis Mayer, of the Baltimore Bar, Baltimore. 
John Murphy & Co. 1868. 


Tue Legislature of Maryland during the year 1868 seems to have been un- 
usually feeund. The Public General Laws, and Public Local Laws, passed by 
them in the last year, fill this good-sized volume. Mr. Mayer has arranged 
them under those heads of the classification adopted in the Maryland Code 
under which they properly belong: an excellent plan which greatly facilitates 
reference. The original arrangement, however, of the Code, seems to have 
been alphabetical, which strikes us as unscientific. Such arrangement was well 
suited to the old abridgments compiled in the days when the law was rudis indi- 
gestaque moles,—a mass of scattered points,—but is hardly suited to a time 
when the knowledge of the proper classification of the law, though still very 
imperfect, has so far advanced beyond what it was in the days of Brooke and 
Fitzherbert. 

The most important acts passed in the year 1868, seem to be one embracing 
regulations for the formation and government of corporations of every kind, 
and another inaugurating a system of Free Public Schools. 

We condole with our learned brethren in Maryland on such a rapid and bur- 
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densome multiplication of laws; but, if that cannot be avoided, it is certainly 
fortunate that the new statutes are presented in so convenient a shape as in this 
edition. 


Common Bench Reports. New Series. Cases Argued and Determined in the 
Court of Common Pleas, and in the Exchequer Chamber, in Easter and 
Trinity Terms, 1863. By Joun Scort, Esq. Vol. XIV. With references 
to Decisions in the American Courts. James Parsons, Esq., Editor, 
Philadelphia: T. & J. W. Johnson & Co. 1869. 


Tur New Series of the Common Bench Reports, by Mr. Scott, consists of 
twenty volumes. Of these, the first thirteen, and also, we believe, the eighteenth 
and nineteenth, have already been republished in America. This volume con- 
tains cases decided in 1863. 

We note a few of the more interesting : — 

The defendant received an order from a correspondent at Bremen to purchase 
for him bar iron of a description known there as S. & H. crown iron. Upon 
inquiry, he found that the firm of Snowden & Hopkins, whose mark that was, 
had ceased to exist, and had been succeeded by a firm of Hopkins & Co. (the 
plaintiff), and he accordingly, through a broker, bought of the plaintiff 67 tons of 
iron, which was described in the bought and sold notes as ** S. & H. (crown) 
common bars.” The iron, when tendered, was found to bear the mark of the 
new firm, ‘* H. & Co.,” with a crown, and was rejected by the defendant. In 
an action for refusing to accept the iron, the jury found that the mark *S§, 
& I.” was not a material part of the bargain, and that the article tendered was 
substantially what the defendant bargained for. Held, that, construing the 
contract by the surrounding circumstances, the mark 8. & H. might, if neces- 
sary, be rejected as falsa demonstratio, and that the contract was complied with 
by the tender of iron marked ** H. & Co.” Hopkins v. Hitchcock, p. 65. 

An attorney retained to defend an action, is not guilty of actionable negli- 
gence if he enters into a compromise without the consent of his client, provided 
he acts bona fide and with reasonable care and skill, and the compromise is for 
the benefit of the client, and is not made in defiance of his express prohibition. 
Chown v. Parrot, p. 74. 

In Green v. Baverstock, p. 204, the court, following the case of Thornett 
v. Haines, 15 M. & W. 367, held, that, whatever might be the rule in equity, at 
law, the secret employment of a puffer at an auction sale, where the highest 
bidder is to be the purchaser, is evidence of fraud. 

A. fraudulently obtained a cheque payable to order from B., and handed it to 
C., in satisfaction of a bona fide debt, but without indorsing it. Held, that C., 
after receiving notice of the fraud, could not, by obtaining A.’s indorsement, 
acquire a legal title to sue upon the instrument. Whistler v. Forster, p. 248. 

The points decided in the case of Ionides v. Universal Marine Ins. Co., p. 
259, were as follows: 6,500 bags of coffee on board the ship L. were insured on 
a voyage from Rio to New York, by a policy containing the clause, ‘* War- 
ranted free from capture, seizure, and detention, and all the consequences 
thereof or of any attempt thereat, and free from all consequences of hostilities, 
riots, or commotions.” At the time of the ship's departure from Rio, the civil 
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war was going on in the United States. The ship belonged to a citizen of a 
Northern State, the cargo was the property of neutrals. The master of the ship 
being out of his reckoning, and supposing he had passed Cape Hatteras, 
changed his course, and consequently went on shore about ten miles south of 
the Cape, without any possibility of getting off. The light on Cape Hatteras, 
when burning, was visible from twenty to thirty miles; but it had been ex- 
tinguished by the Confederates, for the purpose of harassing the United States 
shipping. 

The Confederate officers came on board the vessel, took off the crew, and 
detained them as prisoners. The wreck took place on the 17th of July; on 
the 18th, the weather was so rough that nothing could be done. But on the 
19th, certain ‘‘ wreckers” or ‘‘salvors,” appointed by the United States 
Government, came down, and got 650 bags on shore; and might have got on 
shore 1000 bags more, but for the interference of the Confederate troops. On 
_ the 20th, the weather became boisterous, and the ship broke up. Held, that the 
insurers were liable as for a partial loss, in respect of the coffee which could not 
have been saved, — the proximate cause of the loss being a peril of the sea, and 
not the extinguishing of the light; but that, as to so much of the cargo as was 
saved, or might have been saved but for the interference of the Confederates, 
this was a loss within the warranty. 

Gambart v. Ball, p. 306, decides that the piracy of an engraving by photo- 
graphy is within the English Copyright Acts. 

The following document was held a mere memorandum, requiring neither a 
promissory note nor an agreement stamp: ‘‘ I., J. D., have this day borrowed of 
J.C. 300/., at 4. per hundred, payable yearly.” Cory v. Davies, p. 370. 

A. brought 250 bales of cotton, part of a cargo of 500 (of one mark) landed 
and warehoused in the Mersey docks. On landing, the bales were sampled and 
numbered, and a warrant was handed by the warehousemen to A. for 250 bales 
“numbered from 1 to 250,” as havjng been entered for him. The warehousemen 
having inadvertently delivered 200 of the 250 bales, offered A. a fresh warrant 
for other numbers; but he declined this, and sued them in trover. //e/d, that, 
assuming this to have been an appropriation of the specific bales to A., there 
having been no assent by him to such appropriation, express or implied, no 
property passed. Campbell v. Mersey Docks and Harbor Board, p. 412. 
There is an American note to this case. 

The head-note to Dresser v. Norwood} p. 574, is punctuated so as to give a 
wrong sense. It should read thus: A principal is (at law) affected with notice 
of all circumstances which come to the knowledge of his agent in the course of 
his employment as such: but not with knowledge acquired by him aliunde. 

A. placed goods in the hands of H., a factor, for sale on a del credere com- 
mission. B. bought them through the agency of C., a broker, who had prior 
knowledge of the fact that they were the property of A., which knowledge, 
however, was not communicated to B., who purchased bona fide, although he 
knew that H. was in the habit of selling goods as factor. Held, that B., not 
being affected by the knowledge of C., was entitled to set off against the price of 
the goods so bought for him a debt due to him from H. 

An infant —a Cambridge undergraduate — hired a mare for a ride along the 
road, being expressly told that she was not fit for leaping. The infant allowed 
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a friend to ride her, and to leap her over a fence, in doing which she fell on a 
stake and was so injured that she died. The owner of the mare brought an 
action against the defendant. The jury found that the hiring a mare for a ride 
was a necessary suitable to the defendant’s station in life. The Court of Com- 
mon Pleas, without deciding whether this finding could be supported, sustained 
the verdict for the plaintiff, on the ground that the defendant had been guilty 
of a tort. As Willes, J., says, ‘‘The act of riding the mare into the place 
where she received her death-wound was as much a trespass, notwithstanding the 
hiring for another purpose, as if, without any hiring at all, the defendant had 
gone into a field and taken the mare out and hunted her and killed her. It was 
a bare trespass, not within the object and purpose of the hiring. It was not even 
an excess. It was doing an act towards the mare which was altogether forhid- 
den by the owner.” Burnard v. Haggis, p. 45. 

An infant, under seven years, cannot be guilty of a felony; therefore where 
A. gave a child into custody for stealing wood from his premises, and the magis- 
trate discharged the child because less than seven years old, and the child after- 
wards, by his next friend, brought a suit for false imprisonment against A., the 
court held that the plea of felony was no defence to the action, and refused to 
disturb a verdict for the plaintiff for 201. Marsh v. Loader, p. 535. 


Reports of Cases Argued and Determined in the Courts of Exchequer and Ex- 
chequer Chamber. Vol. Ill. Easter Term, 27 Vict. to Trinity Vacation, 29 
Vict., both inclusive. By E. T. Hurtsronr and F. J. Corrman, Esquires. 
With additional cases decided during the same period, selected from the con- 
temporaneous Reports. With References to Decisions in the American Courts, 
James Parsons, Esq., Editor. Philadelphia: T. & J. W. Johnson & Co. 
1869. 


One more volume, the Fourth of Hurlstone and Coltman’s Reports, will bring 
the series of Exchequer Reports down to the beginning of the uniform series of 
Law Reports, which commenced with the year 1866. We trust the American 
publishers will no longer delay in giving to the profession this volume, as well 
as the volumes which remain to complete their series of Common Law Reports 
in the Courts of Queen’s Bench and Common Pleas. 

The Third of Hurlstone and Coltman, now before us, contains cases decided 
in the Court of Exchequer, and on writ of error or appeal from that court in 
the Court of Exchequer Chamber during the years 1864 and 1865. 

Among the cases which have been carried to higher courts since the publica- 
tion of the volume, are Roberts v. Rose, p. 162; affirmed, (Exch. Ch.) Law 
Rep. 1 Ex. 82, 1 Am. Law Rev. 176; Attorney General v. Lord Lilford, p. 239, 
.affirmed, (H. L.) sub nom. Lord Lilford vy. Attorney General, Law Rep. 2 H. L. 
63 ; Carr v. Lambert, p. 499, affirmed, Law Rep. 1 Ex. 168, 1 Am. Law Rev. 111; 
Oakley v. Monck, p. 716, affirmed, Law Rep. -1 Ex. 159, 1 Am. Law Rev. 168. 
The important case of Fletcher v. Rylands, p. 774, which was decided by Chief 
Baron Pollock and Baron Martin against the opinion of Baron Bramwell, was 
reversed by the Court of Exchequer Chamber, Law Rep. 1 Ex. 265, 1 Am. 
Law Rev. 294, and the judgment of the latter court has recently been affirmed 
in the House of Lords sub nom. Rylands v. Fletcher, Law Rep. 3 H. L. 
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830. The decision in Strick v. De Mattos, p. 22, has been affirmed by the Court 
of Exchequer Chamber, in the similar case of Wood v. De Mattos, Law Rep. 
1 Ex. 9, 1 Am. Law Rev. 104; and the Court of Common Pleas, and on appeal 
the Court of Exchequer Chamber in the case of Grill v. General Iron Screw 
Collier Co., Law Rep. 1 C. P. 600, 1 Am. Law Rev. 287, and Law Rep. 3 C. P. 
476, 3 Am. Law Rev. 281, have agreed with the decision made at the 283d page 
of the present volume in Lloyd v. General Iron Screw Collier Co. There are 
many cases of no interest to the profession in America, including a very large 
number on the construction and effect of composition deeds under the Bank- 
ruptey Acts. 

Among the more important decisions are the following : — 

Stockport Waterworks Co. v. Potter, p. 300. In this case, the head-note is, 
“A riparian proprietor derives his rights in respect of the water from possession 
of land abutting on the stream; and if, by a deed which conveys only land not 
abutting on the stream, he affects to grant water rights, the grant, though valid 
as against the grantor, can create no rights for an interruption of which the 
grantee can sue a third party in his own name. (Per Poxtock, C. B. and 
CuANNELL, B.; BramMweE Lt, B., dissentiente.) 

‘‘The abstraction of water from a natural stream, openly, and under a claim 
of right, for a period of twenty years, to a tenement not abutting on the stream, 
will create no easement to have pure water flow down the stream to the point of 
abstraction.” 

A lease for twenty-one years, determinable at the end of seven or fourteen, if 
the parties so think fit, is not determinable without the joint assent of lessor and 
lessee. Fowell v. Tranter, p. 458. 

La Touche v. La Touche, p. 575. A promissory note given by a married 
woman as a security for advances made to her husband, and which in equity 
binds her separate estate, is a good consideration for another promissory note 
given by her after her husband’s death for a balance then due, although the 
former note is barred by the Statute of Limitations. There is an American 
note to this case. 

The plaintiff instructed the defendants, cotton brokers, to purchase for him 
fifty bales of cotton. The defendants, being also employed by other principals, 
made a contract in their own names for the purchase of three hundred bales, 
and having informed the plaintiff that they had purchased fifty for him, he paid 
them part of the purchase-money. Held, that the plaintiff was entitled to re- 
cover back the money, as upon a failure of consideration, since the defendants 
had never made the contract which he had authorized them to make. — Bostock 
v. Jardine, p. 699. 

Where the master of a ship signs a bill of lading in his own name, and is 
sued upon it, and judgment is obtained against him, an action will not lie against - 
the owner of the ship upon the same bill of lading, although satisfaction has not 
been obtained on the judgment against the master. Priestly v. Fernie, p. 977. 
This is contrary to a remark of Judge Story in his Treatise on Agency, § 295. 

There are several cases on the liability of a master for the negligence of his 
servants. Murphey v. Caralli, p. 461; Hall v. Johnson, p. 589; Brown v. 
Accrington Cotton Co., p. 510, to which last there is an American note. But 
the most curious of these cases is Williams v. Jones, pp. 256, 602. The plaintiff 
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lent his shed gratuitously to the defendant to make therein a sign-board, and one 
Davies, a carpenter employed by the defendant, lighted his pipe from a match with 
a shaving which he dropped, and thereby set fire to the shavings on the ground, 
by which the shed was burned. The court held that the defendant was not 
liable as bailee of the shed, and after great consideration and some doubt they 
further held, that a person who employed aaother for a sum of money to do 
certain work, was not responsible because the person employed lights his pipe, 
‘*a very common and natural act.” An appeal was taken from this decision to 
the Court of Exchequer Chamber, which is reported on page 602 of the present 
volume. The decision of the Court of Exchequer on this ** nice and puzzling” 
question was aflirmed in the appellate tribunal by the judgment of Evie, C.J. 
and Keating and Montagu Smith, JJ.; against the opinion of Blackburn and 
Mellor, JJ. 

Mr. Justice Keating, who delivered the opinion of the majority of the court, 
says, ‘‘ That a master is liable for the negligence of his servant in the course of 
his employment, admits of no doubt; and if it could be said that the act of light- 
ing a pipe of tobacco for the purpose of smoking it was in any way connected 
with the making of the sign-board, which alone Davies was employed by the 
defendant to do, there would be no difficulty in saying the master would be 
liable, but we can see no such connection. It was not necessary that he should 
smoke in order to make the sign-board, nor was the act of lighting the pipe in 
any way whatever for the benefit of his master, or in furtherance of the object 
of his employment. It is said he was negligent whilst using the shed, and that 
in a sense is true. It seems to us, however, that in order to make the master 
liable, the servant must not only have been negligent in using the shed, but in 
using it for the purposes of his master and in the course of his employment.” 

Mr. Justice Blackburn, on the contrary, says, ‘‘ It is said that Davies, the 
servant, was not employed by his master to smoke or to light his pipe, and that 
is no doubt true; but the act of lighting a pipe was, in itself, a harmless act; 
it only became negligent and a breach of duty towards the plaintiff, because it 
was done when using his shed and working there amongst inflammable materials. 
Had the action been brought against Davies himself, it could not have been main- 
tained for merely lighting his pipe, but that under the circumstances would have 
been evidence that he failed to take reasonable care when using the plaintiff's 
shed and working there, which would have been the true ground of action. 
The action would have lain against Davies personally for negligence in doing 
that very thing which he was employed by the defendant to do as his servant, 
and not otherwise. It seems to me, therefore, that it was negligence in the ~ 
course of his employment, such as to be in law the negligence of his master,-the 
defendant.” The feeling with which the learned judges regard the use of to- 
bacco seems to be indicated by their language. Thus, Mr. Justice Blackburn, 
as we have seen, says, ‘‘ The act of lighting a pipe was in itself a harmless act,” 
while Mr. Justice Keating speaks with greater reserve. ‘* The act of lighting a 
pipe for the purpose of smoking tobacco may, under certain circumstances, be 
a harmless act,” and he likens it to ‘‘ the setting fire to squibs.” 

At the end of the volume, are printed three cases from the 11 House of 
Lords Cases. Parker v. Tootal; Attorney General v. Earl of Sefton; and Mersey 
Docks Trustees v. Gibbs. In this last, it was decided that a corporation author- 
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ized to perform particular work, and receiving tolls in respect of it, though 
obtaining no profit for itself from such tolls, but collecting them for the mainte- 
nance of the work, and the possible future benefit of the public, is responsible for 
injuries arising from the improper performance of such work, and the funds thus 
obtained must discharge that liability. 

We have before spoken with disapproval of this method of patching a few 
cases from the House of Lords Reports on at the end of the American reprints 
of the cases in the Superior Courts. We heartily wish that some law publishers 
could be found enterprising enough to republish a complete series of the cases 
in the House of Lords; as the price of the English editions is so very high as 
practically to place them-beyond the reach of most members of the profession. | 


The Tennessee Digest. A Digest of the Judicial Decisions of the State of Ten- 
nessee, from the Year 1796 to July, 1868, with Notes. By Henry Cray 
Kine. In Four Volumes. Boston: Little, Brown, & Co. Memphis: Cleaves, 
Smithwick, & Hatcher. 1869. 


TueErE has been, we believe, no Digest of the Tennessee Reports since that 
of Meigs was published, more than twenty years ago. The present comprises 
the whole series of the Reports which have been published up to the present 
time. A point on which we have spoken again and again in noticing American 
Digests and Reports, and generally with blame rather than praise, is the method 
in which references are made from one head to another. It is hardly possible to 
dwell too strongly on the importance that this should be done thoroughly ; and 
in this respect Mr. King’s Digest deserves unqualified praise. The cross-refer- 
ences are very full and complete; indeed, all the methods adopted to secure 
ready reference are good, especially what may be called the tables of contents at 
the head of each long article. 

It is rather hard to grumble at the large and handsome pages of this book, 
but if the compiler had used a smaller type, and perhaps condensed a little some 
of the statements of law, we should think he might have succeeded in getting the 
book into two volumes, instead of four, which would have been a convenience. 
As it is, the volumes are of such moderate dimensions, that we should recommend 
that they be bound as two volumes. 


United States District Court Reports. Second Circuit. By Rosert D. Bene- 
pict. Vol. I., No. 3. New York: Baker, Voorhis, & Co. 1869. 


Tus number contains cases decided by Judges Benedict, Blatchford, and 
Shipman, in June and July, 1867. Among these cases are five relating to Bank- 
ruptcy, four to Collision, two to Revenue, one to Salvage, and several to 
Admiralty. 

In The Steamer Merrimac, a regiment of soldiers were allowed to recover for 
salvage services rendered the vessel on which they were being transported, 
under a contract between the United States and the owners of the vessel. 

In The Sailor Prince, p. 234, an interesting question arose respecting the 
right of an Admiralty Court to proceed against freight-money in an action by 
seamen for their wages, the freight-money having been previously attached in a 
State court in a suit against the owners of the vessel by other persons. The 
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jurisdiction of the Admiralty was sustained in a well-reasoned opinion by Judge 
Blatchford. A similar decision has been made in this district by Judge Lowell 
in the case of The Caroline. 

On p. 241 is a charge of Judge Blatchford in one of the Champagne cases, 
which have so much occupied the attention of the United States Courts for 
several years past. 


The other cases in this number present points of much interest, and will well 
repay perusal. 


Reports of Cases Determined in the Supreme Court of the State of California, 
at the October Term, 1867, and January Term, 1868. J. E. Hate, Reporter. 
Vol. 34. San Francisco: Sumner Whitney. 1868. 

Tuts volume of reports, which we have just received, contains several inter- 
esting cases, of which we indicate a few below. 

An action for libel will lie against a‘corporation. Maynard v. Firemen’s 
Fund Ins. Co., p. 48. 

A demurrer will not lie to a complaint, declaring on a promissory note, which 
fails to show or aver that the note was.duly stamped. Hallock v. Jaudin, p. 167; 
following Trull v. Moulton, 12 All. 396, and Hitchcock v. Sawyer, 39 Vt. 412. 

In Arrington v. Liscom, p. 365, it is held, that adverse possession of land for 
a sufficient length of time, under the Statute of Limitations, does not merely bar 
the party against whom the possession is adverse of his remedy, but gives an 
absolute right of possession, so that one so in possession is entitled to all the 
remedies given by the law to quiet his possession, and may therefore maintain 
an action against one having the record title, to have the claim under such title 
declared null and void as against him. 

In Hahn v. Kelly, p. 391, is an interesting discussion on the distinction be- 
tween courts of superior and inferior jurisdiction. 

Turner v. North Beach & Mission R.R. Co., p. 594. The plaintiff, a colored 
woman, was put off a car of the defendants by the conductor. It was held, that 
the plaintiff could recover against the defendants only for the damage she had 
actually received; that, to render them liable for punitive or exemplary dam- 
ages, it must be shown that the conductor’s conduct was authorized or ratified 
by the defendants, and this not being shown, a verdict for the plaintiff for $750 
was set aside as excessive. The case of Pleasants v. Same, p. 586, is to a similar 
effect. 

Where a party seeks to have a conveyance made by him, which is absolute 
on its face, declared a mortgage, to secure the performance of an oral agreement 
by him to pay an amount in gold coin, he cannot be allowed to redeem without 
tendering the amount due in gold coin; and this not under what is known as the 
** Specific Contract Act,” legalizing contracts in writing for the payment of gold, 
but on the ground, that he who seeks equity must do equity. Cowing v. Rogers, 
p- 648. 

It is competent for the State legislature to enact, that all tolls, dockage, and 
wharfage charges, payable into the public treasury, shall be due and collectible 
exclusively in gold and silver money of the United States. People v. Steamer 
Africa, p. 676. 


4 
4 
a 
| 
| 
| 


BOOK NOTICES. 551 


The Constitution of California provides that, ‘‘ Taxation shall be equal and 
uniform throughout the State. All property in this State shall be taxed in pro- 
portion to its value, to be ascertained as directed by law, except such property 
as two-thirds of both houses of the legislature may think proper to exempt from 
taxation.” A tax was imposed, by statute, on all property in the State, with the, 
exception of certain classes. Held, that the exception was void, and the tax must 
be levied on all the property in the State. People v. McCreery, p. 452. This 
overrules the case of People v. Coleman, 4 Cal. 46. 

A State statute, requiring stamps of a certain value to be placed on all passen- 
ger tickets, and on all contracts for passage on vessels leaving the State, is un- 
constitutional, as violating the provision in the Constitution of the United States, 
empowering Congress to regulate commerce. People v. Raymond, p. 492. 

The cases are accurately reported, but the head-notes are not what they should 
be; they consist mainly of extracts from the opinion of the court, touching often 
merely collateral matters, and, though very long, they fail sometimes to present 
the points decided. 


Reports of Cases Decided in the Supreme Court of Appeals of Virginia. By 
+ Pracny R. Grarran. Vol. XVIII. From Oct. 1, 1867 to Oct. 1, 1868. 

Richmond, 1868. 

A year’s work of the Court of Appeals of Virginia has produced this bulky 
volume of nearly eleven hundred pages. The space is not unworthily occupied. 
The cases it contains involved the discussion of some of the most important and 
most intricate doctrines of the law; and these have been handled by the court 
with marked ability. With few exceptions, we do not remember to have seen 
anywhere in the pages of this reporter more important discussions than the cases 
of Martin v. Snowden, Taylor v. Stearns, De Voss v. City of Richmond, Gordon 
v. Cannon, Dearing v. Rucker, Brummel v. Enders. 

The doctrine of the Virginia Appellate Court on the question of usury, as set- 
tled in Whitworth v. Adams, 5 Rand. 333, differs from that avowed in other 
appellate courts of the Union. In Brummel v. Enders, p. 873, just decided by this 
court, the judges reasserted Whitworth v. Adams, and declared that the doctrines 
announced in that case had been too firmly grounded in the practice of the State 
now to be overruled. It may henceforth be regarded as settled law in Virginia, 
that, if one make his negotiable note blank as to the name of the payee, and put 
it into the hands of an agent to be sold for his benefit, and the agent sells it at 
a greater discount than the legal rate of interest to a purchaser who is not in- 
formed that the note is sold for the benefit of the maker, it is not usury. This 
doctrine of the Virginia court is opposed to that of New York, Powell vy. Waters, 
17 John. 181; s.c. 8 Cowen, 669; Munn v. Commission Co., 15 John. 55, Bennet 
v. Smith, id. 355; of South Carolina, Flemming v. Mulligan, 2 McCord, 176; 
of Maryland, Sauerwein v. Brunner, 1 Har. & Gill, 483; Cockey v. Forrest, 3 
Gill & J. 490; of Connecticut, Belden v. Lamb, 17 Conn. 453; and of North 
Carolina, Simpson v. Fullenwider, 12 Iredell, 337 ; yet with this array of authori- 
ty against it, we think the court did right in adhering to its own decisions.’ Cer- 
tainty in the law is of the greatest importance, and parties, when they contract, 
ought to be held to have made their contract with reference to the law as then 
or before declared by the courts. 
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The case of Gordon v. Cannon, p. 387, reported in this volume, also presents 
a marked distinction between the doctrines of the Virginia Court of Appeals and 
other appellate tribunals. When the court in Skipwith v. Cunningham, 8 Leigh, 
271, Kevan v. Branch, 1 Gratt. 274, and Phippen v. Durham, 8 Gratt. 457, declared 
that a debtor in failing circumstances might parcel off his property among his 
creditors in such proportions as he chose, creating the order of priority, and 
might at the same time covenant for a full and absolute release to himself of all 
liability as a condition of his creditors receiving any thing, it was certainly carry- 
ing the doctrine of dominion over property (that once belonged to him) very far; 
and it was apprehended that consequences would flow from it scarcely within the 
range of the judge’s vision who first declared it. Gordon v. Cannon carries out 
this doctrine to its legitimate extent. Once on the inclined plane, we do not see 
how the judges could refuse to go to the bottom. ‘They have reached it. The pres- 
ent judges of the Virginia Court of Appeals are not responsible for this. With 
McCulloughv. Somerville, 8 Leigh, 271, before them, we cannot see how they could 
have done less than they have done. The syllabus of the case is worth reciting 
in full, that the latest and most emphatic utterance of the Virginia doctrine may 
be known: ‘1. A debtor in failing circumstances may convey his whole property 
for payment of his debts, giving preferences among his creditors, and requiring a 
release from such as accept it. 2. To render such a deed valid, the whole of the 
debtor’s property must be conveyed by it; but this need not appear on the face 
of the deed. 3. A partnership in failing circumstances has the same power; and 
if two of three partners convey all the effects of the firm and their individual 
property, and the third has none, they may require a release, both of the firm and 
all the members, by the creditors who accept the deed. ...8. R. A. & Co. 
stopped business, and R. & R., two of the members of that firm and P., formed the 
firm of R.R. & Co. They failed, and conveyed all the assets of both firms, and 
the individual property of R. in trust, to pay indiscriminately a debt of R., and 
the debts of the two firms; and they required a release. The deed is valid; but 
it will be reformed, so as to apply the property of each to pay first the debts of 
that person or firm from whom or which the property was derived.” 

Why not declare, at once, that there is no such thing as constructive fraud in 
Virginia? 

Perhaps the most important decision in the volume is that of Taylor v. Stearns, 
p- 244, involving the constitutionality of the recent Stay Laws of Virginia. We 
take pleasure in saying that the court in this case has met the issue of constitu- 
tionality fairly, and in a judgment deserving universal commendation has declared 
the laws unconstitutional. How could they do otherwise with Bronson v. Kinzie, 
1 How. 311, Sturgis v. Crowninshield, 4 Wheat. 122, Green v. Biddle, 8 Wheat. 1, 
all conclusively establishing (as the court say) the unconstitutionality of the law? 
The counsel for the law struggled hard with these decisions, and cited almost 
numberless State decisions; but the Virginia court followed the Supreme Court 
decisions, and the result is before us in the opinion of Fives, J., covering some 
thirty pages of the present volume. 

Dearing v. Rucker, p. 426, decided in this volume, has been the subject of severe 
censure on the one hand, and of great laudation on the other. The parties pro 
and con, are as multitudinous as there are varying interests. The case was this: 
R. owed D. for money reccived of or for him at several periods before June 14, 
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1862. On that day, an account was stated, interest charged, amount ascertained 
and a check given by R. to D. for the amount. The check, if presented at bank 
on that day, would have been paid in Confederate money. R. made an entry on 
his books closing the account. On the same day, D. returned the check to R., 
and took R.’s note for the amount, payable Jan. 1, 1863, the note carrying four 
(not six) per cent, by special agreement. The question was, whether the debt 
should be scaled as of the value of Confederate money on the 14th June, 1862, 
or on the 1st January, 1863. Held, by two of the judges (Joynes and Rives, JJ.), 
that the latter date was the right time. Moncure, President, dissented. The 
opinions of Joynes, J., on the one hand, and of President Moncure on the other, 
are extremely able and acute. 

In Martin v. Snowden, p. 100, the court held that the fourth section of the 
Act of Congress, June 7, 1862, entitled, ‘‘ An act for the collection of taxes in the 
insurrectionary districts,” does not and is not intended to create such a forfeiture 
of the land to the United States as that it ipso facto ceases to be the prop- 
erty of the former owner and becomes the absolute property of the United 
States. 

Our attention has been also specially directed to the cases of Jett v. Common- 
wealth, Arents v. Commonwealth, Rosenbaum v. Weedon, reported in this volume. 
In Jett’s Case, p. 933, the question was made, that the State Court had not juris- 
diction to punish an act made an offence by a law of the Congress of the United 
States, though the same act was made an offence by the laws of the State. The 
court held that though the act was punishable under the law of Congress, that did 
not deprive the State tribunals of their jurisdiction in the premises in enforcing a 
penalty of its own laws, there being no reason to believe that Congress designed 
by its enactment to exclude the jurisdiction of the State Courts under the State 
laws. Arents v. Commonwealth, p. 750, involved the discussion and decision of 
the character of coupons for interest past maturity, upon bonds issued by the 
city of Wheeling, and guaranteed by the State,— whether if stolen after they. 
become due, and come to the hands of a bona fide holder for value, they could 
be held by him against the rightful owner. The court said, that, though coupons 
were in the form of orders to pay money, they were not to be regarded as bills 
of exchange; that nevertheless a coupon must be presented for payment within 
a reasonable time after it becomes due and payable so as to save the liability of 
the guarantor, in case of any injury resulting from delay, and that it became due 
and payable on the day fixed for the payment of interest, although it was not re- 
quired that it should be presented for payment on the day it became due. The 
court therefore held, that coupons stolen after they became due, though they 
came subsequently into the hands of a bona fide holder for value, could not be 
held by him against the rightful owner. In pronouncing the opinion of the court, 
Joynes, J., said, ‘*1f we regard these coupons as mere tokens or tickets or inter- 
est warrants indicating the times and places when and where certain sums will 
be due, and payable for interest on the bond, we satisfy the language in which 
they are expressed, and make them consistent with the bond and with the pur- 
poses for which coupons are desired.” ‘This strikes us as the true view, and it 
reconciles and removes a number of embarrassing difficulties, which, on the sup- 
position that they were bills of exchange, would necessarily be presented. 

In Rosenbaum v. Weedon, p. 785, the court disapproved of Mcachrou v. Ran- 
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dles, 34 Barb. 301. The case was this: W., a merchant, sold goods to R. R. re- 
turned the goods, and refused to complete the contract. W. informed R. that he 
would hold him to the contract, and that he held the goods for R. R. still re- 
fused to take the goods and pay for them. It was held, that W. might sell the 
goods and sue R. for the loss upon them, and that he was not bound to give R. no- 
tice of the time and place of sale, and though he gave such notice he might post- 
pone the sale to another day, if it seemed judicious. The court said that it was 
the duty of the vendor to notify the vendee of his intention to resell the goods 
at the latter’s risk; but that he was not bound to notify the vendee of the day 
and place of sale, even though it be at auction. “Ihe court cited Gashell y, 
Morris, 7 W. & S. 22, and Crooks v. Moore, 1 Sand. Sup. Ct. 297, to sustain 
them in this view. ; 

Other important cases are contained in the volume; but our notice of it is 
already as long as our space will permit. It is a pity that the opinions of this 
able court should not have wider currency. If the copyright were in the hands 
of private publishers, we might expect this. Under the present system of State 
copyrighting and State publishing, it cannot be hoped for. 


Reports of Cases Argued and Determined in the Supreme Judicial Court of 

Massachusetts. By Horace Gray, Jr. Vol. XV. Boston: Little, Brown, 

& Co. 1862. 

Tue publication of this volume leaves only two volumes more necessary to 
make the series of Massachusetts Reports complete, — the Sixteenth of Gray and 
the Fourteenth of Allen; both of which will, we hope, see the light in the course 
of the present year. 

The cases now published were decided in the year 1860; but, although this 
was only nine years ago, there is not a single member of the court then who 
remains on it at present: the resignation of Mr. Justice Hoar breaking the last 
link. 

The opinions are mostly very brief, and not particularly interesting. As the 
volume was published too late for us to make use of it for our Digest of State 
Reports, we notice below some of the more striking cases: — 

If a wife leaves her husband’s house because of his violence, and from reason- 
able apprehension of her safety, he is liable for her board: and also for the 
board of their child whom she takes with her, if, knowing where the child is, he 
makes no attempt to reclaim it; and he is not discharged from such liability by 
his wife’s subsequent return to his house. Reynolds v. Sweetser, p. 78. Com- 
pare Bazeley v. Forder, Law Rep. 3 Q. B. 559, 3 Am. Law Rey. 273. 

Upon the taking for a public highway, by the right of eminent domain, of a 
franchise to build and maintain a bridge, the proprietors are not entitled to 
compensation for the value of the bridge as a structure, but for the loss of their 
franchise only. Central Bridge Corporation v. Lowell, p. 106. 

The abuse of legal authority which will make a person a trespasser ab initio, 
is the abuse of some special and particular authority given by law; and the 
doctrine does not apply to the case of an agent in a factory, who uses improper 
force in ejecting a disorderly person employed there. Lsty v. Wilmot, p. 168. 
Is it not rather a stretch of words, to call the right to enter a tavern (see Six 
Carpenters’ Case) a special and particular authority given by law? 
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Taking a promissory note payable in terms at the same time as that stipulated 
in a bond, with sureties for the payment of the bond, discharges the sureties; 
because the days of grace have to be added, before the note is payable, and so 
time is given to the principal. Appleton v. Parker, p. 173. 

In an action in Massachusetts on a note made and payable, on a day certain, 
in New York, without any further agreement as to intercst, the plaintiff can 
only recover six per cent interest, the legal rate in Massachusetts, though seven 
per cent is the legal rate in New York. Ayer v. Tilden, p. 178. 

In Erickson v. Nesmith, p. 221, it was held that an action at law could not be 
maintained in Massachusetts, to enforce the liability of a stockholder of a cor- 
poration established in New Hampshire for a debt of the corporation, if the laws 
of New Hampshire provide that the remedy against a stockholder on a debt of 
the corporation in New Hampshire, shall be by bill in equity, and not otherwise. 
Subsequently, in Erickson v. Nesmith, 4 All. 233, it was held, that a bill in 
equity could not be maintained in Massachusetts to enforce the same liability ; 
but in Erickson v. Nesmith, 46 N.H. 371, 1 Am. Law Rev. 134, the Supreme 
Court of New Hampshire have held, that the solvent stockholders residing in 
New Hampshire must pay the entire debts. We believe it has not been de- 
cided whether the New-Hampshire creditors, thus compelled to pay all the debts, 
can maintain a suit in Massachusetts to enforce contribution from the Massa- 
chusetts stockholders. 

The opinion by Mr. Justice Hoar, in Willard v. Eastman, p. 328, in which 
it was held, that a debt contracted by a married woman, for the accommodation 
of another person, without consideration received by her, will not be enforced 
in equity against her separate estate, unless made a charge upon it by an express 
instrument, is perhaps the ablest in the volume, and shows how admirable a 
judgment that distinguished judge could write, when he was willing, as was 
too seldom the case, to take the necessary pains. 

A contract made in violation of the Lord’s Day Act is absolutely void, and 
no subsequent ratification will sustain an action upon it. Day v. McAllister, 

433. 

. The case of Sanborn v. Carleton, p. 399, carries us back to the troublous times 
before thé outbreak of the war. Sanborn was arrested on a warrant issued by 
order of the United States Senate against him, he having failed to appear before 
the committee appointed ‘‘ to inquire into the facts attending the late invasion 
and seizure of the armory and arsenal of the United States, at Harper's Ferry, in 
Virginia, by a band of armed men.” Sanborn, having been arrested by a 
deputy of the sergeant-at-arms of the Senate, was discharged from arrest on the 
ground that the warrant was addressed to the sergeant-at-arms only, and could 
not lawfully be served by deputy in Massachusetts. 

Two cases are important, as bearing on questions which will probably arise 
under the recent Bankrupt Act. In Savage v. Winchester, p. 453, it was held, 
(1) that a widow who has joined with her husband in a mortgage of her separate 
estate, to secure his debt, which she has paid since his decease, for the purpose 
of exonerating her estate, may prove the amount before commissioners of in- 
solvency upon his estate; and (2) that a creditor may prove his debt against 
the estate of his deceased debtor, before commissioners of insolvency, without 
first surrendering a mortgage of the separate estate of the debtor's wife, which 
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he holds, as security for the debt; and in Wolcott v. Hodge, p. 547, that a debt 
resulting from the neglect of an attorney-at-law to pay over to his client money 
which he has collected for him, is not a debt contracted while acting in a fidu- 
ciary capacity, and, as such, excepted from being discharged by a certificate 
under the United States Bankrupt Act of 1841. 

In Russell v. Cowles, p. 582, which was an action for breach of prom- 
ise of marriage, evidence that the plaintiff, in the absence of the defendant, 
bought a velvet cloak, a small quantity of crockery-ware, and some cloth 
which she made up into various articles of bed-clothing; and that she visited 
a furniture shop, and examined and learned the prices of various articles of 
furniture, is inadmissible to prove the plaintiff's assent to a mutual promise of 
marriage. 

At the close of the volume, is the Address of the Bar to Chief Justice Shaw, 


on his resigning the place on the bench which he had occupied for thirty years, 
and his reply. 


Reports of Cases at Law and in Chancery Argued and Determined in the Supreme 
Court of Illinois. By Norman L. Freeman, Counsellor-at-Law. Vol. XLI. 
Containing a part of the Cases decided at the April Term, 1866. Chicago: 
Eugene B. Myers, 1868. 

Tuere are several cases of interest in this volume, besides those for which 
we could find room in our Digest. In Dickey v. McDonnell, p. 62, the question 
was whether if plaintiff, after suspecting that defendant’s intention was to have 
sexual connection with her, still rode with him to a secluded spot, voluntarily 
alighted, and then resisted his advances for the purpose of extorting money, until 
he threatened and violently assaulted her, when she assented, she could recover. 
A verdict for the defendant was set aside. Mr. Justice Breese dissented from 
the opinion of the court, which was neatly put by Lawrence, J., thus: ‘ It cer- 
tainly cannot be contended, because a woman would sell her person for one 
hundred dollars, and would resist with all her physical force any attempt to 
take possession of her, except upon these terms, that, therefore, violence may 
be lawfully used to overcome her.” 

In Henchey v. City of Chicago, p. 136, it was held, that an attorney's lien for 
his fees did not attach to a claim for unliquidated damages prior to the judg- 
ment, so as to deprive his client of the power to settle the case as she might 
see fit. 

In Bowen v. Schuler, it is intimated obiter, p. 196, that, in case of a pur- 
chase of goods, with a fraudulent intent not to pay for them, the title to the . 
property does not pass. Mr. Benjamin, in his book on Sales, p. 325, has 
deduced a contrary conclusion from the English cases, though affirming, of 
course, the vendor's right of rescission. 

In People v. Harvey, Same v. Miller, p. 277, two hostile lawyers seem to 
have attempted each to have the other removed from a sphere too narrow to 
contain both. Neither succeeded; but each received a sound lecture, with an 
intimation of his fate in case of future misconduct. 

In Reeder v. Purdy, p. 279, Mr. Justice Lawrence gives an interesting 
opinion, adverse to the right of the owner of land who is wrongfully kept out of 
possession, to enter forcibly against the will of the occupant. 
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Dole v. Olmstead, p. 344, affirms the decision in the same case, 36 Ill. 150, 
ante, 2 Am. Law Rev. 528. 

Morgan v. Peet, p. 347, affirms a point about which there has been expressed 
an unaccountable doubt, that when an indorser, with knowledge of facts dis- 
charging him from liability, makes a new promise, he will be liable, although he 
is ignorant that by the rules of law he is discharged. 

On pp. 425, 441, 444, Mr. Justice Breese, an able judge, lets his rhetoric 
get a little the better of him, beginning thus: ‘* Observe the generosity, the 
loving-kindness, philanthropy, and benevolence of this good Samaritan, the 
complainant!” He arrives on p. 444 at the oratorical climax: ‘* Which of these 
parties, both with unclean hands, should a court of equity assist? Justice and 
those pure principles which are the ornament of such a court, — its brightest 
jewels, — answer, neither.” 

The most important cases are in this number of our Digest, and we do not 
repeat them. The opinions of the judges are short, strong, and business-like. 

The reporter's work seems to be well done, except the head-notes. These 
are better than those in some American reports, which consist of slices cut at 
random from the body of the opinion, but are not so good as they might be. A 
head-note ought above all things to contain a statement of the facts of the case 
put categorically, not hypothetically, and what was held on those facts. Then, 
if a clean principle of law can be extracted as the ratio decidendi, it may well 
be allowed a short, separate paragraph; and important principles deliberately 
approved by the court, but not necessary to the case, may be sparingly intro- 
duced under a semble. 


Reports of Cases Argued and Determined in the Court of Appeals of Maryland. 
By J. Suaarr Srockert, State Reporter. Vol. XXVII. Containing Cases 
in April and October Terms, 1867. Published by authority. Baltimore: 
John Murphy & Co. 1869. 


Tuts volume contains 715 pages besides the index, but only 54 cases, and 
those, too, of certainly not more than average importance. Some of our State 
Reports may, perhaps, be too brief, but such extended treatment of cases as 
this is neither necessary nor desirable. The exceptions, and in most instances 
the briefs of counsel, seem to be set forth verbatim; such reporting might be 
well enough for patriarchal days, but for the span of human life in these times, 
it is really imposing too much on the overworked lawyers of America. And 
what is the use of such statements as these in the head-notes? ‘‘ Courts will 
not assume that witnesses have perjured themselves and are not entitled to 
credit. If testimony be not rebutted, and the character and credibility of the 
witnesses be not impeached, it will have its due weight and influence with the 
court.” ‘*An act designed to prevent fraud should be not so construed 
as to promote it.” It is really cruel to the courts to cull these commonplaces, 


‘and pillory them at the beginning of a case. There is no doubt, in this thick 


book, the materials to make a very good volume, or rather a half or quarter 
volume, of reported cases; but we do wish that the learned reporter would use 
his scissors a little less and his head a little more. We assure him it would 
give much more satisfaction to his readers. 
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It is only just, however, to Mr. Stockett to say that these cases were not heard 
by him, but were decided before he occupied his present position, and were 
handed over to him by his predecessor. 

In Treiber v. Burrows, p. 130, it is held, that in Maryland an innkeeper is 
not responsible for the loss of money in the trunk of a guest exceeding in 
amount such a sum as is convenient to meet his travelling expenses. The court 
admit that this is a relaxation of the rule of the common law. 

A contract to deliver corn at a future period, which corn at the time of the 
contract is in the field, ungathered and unshucked, is not within the Statute of 
Frauds, work and labor being necessary to prepare the corn for delivery, and 
forming part of the consideration for the price to be paid. Rentch v. Long, 
p. 188. The court rest their decision on Lichelberger v. McCauley, 5 H. & J. 
213; admitting that, if it were an open question in Maryland, their decision 
might perhaps be different. 

An action for a tort was brought against husband and wife. Judgment by 
default was rendered against them jointly; and the amount of damages was 
determined by inquisition. Held, that execution could be levied upon the sepa- 
rate estate of the wife. Brown v. Kemper, p. 666. 

Where an advancement is brought into hotchpot, its value must be estimated 
as of the time when it is received; that is, at the time when it is made complete 
by its actual possession and employment. Clark v. Willson, p. 693. 


Report of the Case of the Steamship Meteor, libelled for alleged violation of the 
Neutrality Act. By F. V. Batcn, of the Suffolk Bar. Boston: Little, 
Brown, & Co. 1869. Vol. I. Proceedings in the District Court of the 
United States for the Southern District of New York. pp. 344. Vol. II. 
Proceedings in the Circuit Court of the United States for the Southern Dis- 
trict of New York in the Second Circuit, and in the Supreme Court of the 
United States. pp. 204. [Both volumes bound together. ] 


WE discussed the case of The Meteor so much at length in our last number, 
that we here only briefly call the attention of our readers to this accurately 
edited Report, in which every thing that bears on the law and facts of the case, 
including all the evidence taken at the trial, is collected. 

The case will always remain of special interest, so long as the Alabama 
claims are unsettled, for it is the most recent, and in some respects the most 
important, discussion in our courts of the right of citizens of neutral States to 
furnish vessels to belligerents. One cannot fail to be struck in reading this. 
case with the narrowness of the distinction between what neutrals may, and 
what they may not, lawfully do; how much it is a matter of positive and some- 
what arbitrary law, and how little it is based upon permanent moral distine- 
tions. 

It is matter of much regret, that the opinion of Judge Nelson, overruling 
the decision of Judge Betts, and releasing the vessel, is so brief, and that we 
have so imperfectly the reasons which guided the greatest living Admiralty law- 
yer in America in forming his judgment. The opinion, however, of Judge Betts, 
and the arguments of Mr. Webster for the Government, and Mr. Evarts for the 
claimants, make the volume a useful addition to international law. 
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United States Provisional Court for Louisiana. Its Warrant in Law and Juris- 
diction. Opinion of Judge Peanopy. New York: 1865. 


Amon the different tribunals established during the war by the President, or 
commanding generals, to dispense justice in civil and criminal cases in those 
portions of the insurrectionary territory which were in possession of our arms, 
the Provisional Court of Louisiana was the most important, both from the large 
sphere of its operations and the length of time during which it lasted. It was 
also, we believe, the only court which was established by order of the President 
himself. This opinion was delivered by the learned Judge who occupied the 
bench throughout the entire term of the existence of the Provisional Court, and 
maintains the right of the court to entertain jurisdiction of the cases of two 
prisoners, one charged with murder and the other with arson. In spite of all 
the talk about martial law which prevailed during the war, we venture to say that 
very few people had any clear comprehension of its extent and limits, and we 
commend Judge Peabody's opinion as a good exposition of the powers and au- 
thority of a belligerent army and its commander in an enemy country. 


The Comic Blackstone. By a Beckett. With Illustrations 

by George Cruickshank. Chicago: Callaghan & Cockcroft. 1869: 

WE are delighted to greet this best of legal jeux d’esprit, which has become 
almost out of print, in so attractive a shape. 

The author, who was a magistrate in London, and figures in the Ballads of 
Policeman X. as ‘‘ that exlent Justice a4 Beckett the beak,” has written several 
humorous works, the Comic History of Rome, the Comic History of England, 
&c., but the Comic Blackstone is the best and the best known of his books. It 
should not be read through, for the puns follow each other so closely as to soon 
surfeit the reader; but take a few pages at a time and it is very amusing, and 
instructive withal: the writer was unmistakably a sound and acute lawyer. 

The key-note of the book is struck in the first sentence : — 

«Every gentleman ought to know a little of law, says Coke, and perhaps, say 
we, the less the better.” 

So, ‘* It dsed to be thought that a fee or freehold might remain in abeyance ; 
that is to say, without an owner; but modern lawyers cannot tolerate the idea - 
of a fee with nobody to take it, and the doctrine is therefore exploded.” 

And again, ‘‘ Every man may appear by his attorney, except an idiot, who 
must appear in person, for the law regards an idiot as one who is naturally quali- 
fied to enter personally into a lawsuit.” ; 

Among the best things in the book are the citations from the old authorities. 

“Bacon says, our laws, being mixed, like our language, are so much the 
richer ; but Bacon always cuts it uncommonly fat when he gets on the subject of 
legal richness.” 

*** Tf any person do hire my servant,’ says F. N. B., 167, 168 — but Whether 
F. N. B. is a policeman or what, it is impossible to say, for we only find him 
alluded to in the books as F. N. B. 167, 168,” &e. 

“‘Collative advowsons where the patron and bish@p are one; in which case 
Coke insists, in a lengthy chapter of eighty-six pages, that ‘the bishop can- 
not present to himself unless he were one beside himself,’ in which case be 
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would be stark-staring mad, and therefore non compos and reang di bishoppe d 
too.” 

‘* By statutes of Henry the Eighth and of Charles the Second, who was com 
monly called the Merry Monarch, because, as Coke says, ‘he was a sadd& 
dogge’—real property was made devisable.” 

The derivations, too, are often ingenious : — 

‘* Parliament is a word derived from parler to talk, and mentir to lie, and in 
this respect Parliament proves itself fully worthy of its origin.” 

‘*For this disturbance, the patron may have a writ of yuare impedit, which 
means, Wherefore am I impeded? or as Selden translates it, ‘ Why this impe- 
dence?’ the word impedence being‘a manifest corruption of impudence.” 

‘*Some writers think that society, in its original state, chose the tallest mat 
amongst them as king. Perhaps the expression in the national anthem, ‘ Long 
to reign over us,’ has given rise to this very extraordinary theory.” 

To give an idea of the general character of the book, we copy the first page 
of the sixteenth chapter of the first book on Parent and Child. 

‘** We now come to the tender subject of parent and clrild, which Shakespeare 
has so tenderly touched upon in many of his tragedies. Macduff calls his chil- 
dren ‘chickens,’ probably because he ‘ broods’ over the loss of them; and 
Werner, in Lord Byron's beautiful play of that name, exclaims to Gabor, ‘ Are 
you a father?’ a question which, as the Hungarian was a single man, he could 
not have answered in the affirmative without rendering himself amenable to the 
very stringent provisions of the 45th of Elizabeth. 

‘* Children are of two sorts — boys and girls; though the lawyers still further 
divide them into legitimate and illegitimate. 

‘* The duties of a parent are maintenance and education; or, as Coke would 
have expressed it, grub and grammar. That the father has a right to maintain 
his child is as old as Montesquieu ; we mean, of course, the rule, not the child or 
the parent, is as old as Montesquieu, — whose exact age, by the by, we have no 
means of knowing.” 

Like all professional jesters, Mr. A. Beckett says a great many flat things. 
There are many local jokes which can hardly be understood by any one unfa- 
miliar with London; and the Comic Blackstone belongs to a class of literature 
which is fast becoming extinct, and is not likely to be ever revived: but it is the 
best of its kind; its satire is almost always good-natured; and it well deserves 
to be perpetuated for the amusement of successive generations of law students, 

and to show that law ‘‘ may be approached playfully and without horror,” and 
‘‘that Blackstone, like another black individual, is not so dingy as he is 
painted.” 


Poems by Alfred W. Arrington, with a Sketch of his Character, and a Memoir. 

Chicago: E. B. Myers. 1869. 

We fear it is a highly improper derogation from the due assumption of 
editorial omniscience, but really we do not profess to be judges of poetry. 

We prefer, instead of attempting to make any criticisms of our own, to quote 
a passage from the prefatory remarks by Charles C. Bonney, Esq., from which 
our readers can gather a good idea of the contents of this little volume. 
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“ Alfred W. Arrington was also a poet; not a mere writer of verse, but a 
skilful and experienced master of the divine art of clothing the splendors of the 
imagination and the emotions of the heart in the celestial language of song. 

«As his legal character was adorned and softened by the glowing passion 
and beauty of poesy, so his poetry was dignified, strengthened, and exalted by 
the clearness, logic, and good sense of his legal learning. Neither confusion of 
metaphor nor vagueness of expression offend the taste in his harmonious verse. 
Like a living stream from the top of a heaven-crowned mountain, his songs flow 
on to the sea, with increasing beauty, purity, and power. His verse is generally 
as noble in sentiment as it is musical in expression, and is frequently shaded by 
the elevated and touching melancholy so common to superior minds. The 
strength of his genius and the solidity of his attainments are well indicated by 
the fact, that he intended to undertake so daring a legal and literary task as the 
composition of a work on the Poetry of the Law; and those who are familiar 
with the aphoristic style of his arguments, will readily perceive how admirably 
he could have expressed in verse the doctrines of that unsurpassed system of 
jurisprudence which is the crowning glory of American constitutional govern- 
ment.” 

We think we may venture to say, that no one can read the verses in this 
volume, without feeling regret that Judge Arrington did not live to carry out 
the very remarkable plan of which Mr. Bonney speaks. 


The Quarterly Journal of Psychological Medicine and Medical Jurisprudence. 
Edited by Wittiam A. Hammonp, M.D. Vol. No. 1. New York: 
D. Appleton & Co. 1869. 


Tue January number contains no articles on subjects which come properly 
under the head of Medical Jurisprudence. Perhaps the most interesting paper 
to the general reader is one on Magic and Astrology in Antiquity and the 
Middle Ages. At the end of the number is the following note: ‘* The editor 
regrets being obliged to state, that he did not discover, till too late for rectifica- 
tion, that the article in this number of the Psychological Journal on Benedict de 
Spinoza is in great part not original. It contains uncredited verbatim passages 
from Mr. Froude’s paper published in the Westminster Review for July, 1855, 
and probably plagiarisms from other authors.” The sense of editorial responsi- 
bility, unfortunately too rare, which is shown by this brief note, tends to increase 
the reader's confidence in the conduct of this excellent periodical. 


The Law Magazine and Law Review, or Quarterly Journal of Jurisprudence, 
for February, 1869, being No. 52 of the New Series. London: Butterworths. 


Tuts number contains rather jejune biographical sketches of Lord Kingsdown, 
Lord Cranworth, and Lord Curriehill, discussions on recent decisions on the Law 
of Jettison, of Postnuptial Settlements, and of the Equitable Doctrine of Notice; 
a rather sharp review of a book on Indian Criminal Law and Procedure, and an 
article on the ‘* Amalgamation of the Two Branches of the Legal Profession,”’ 
in which an attempt, not in our judgment very successful, is made to combat the 
opinion expressed by Mr. Justice Hannen, at the Solicitors’ Benevolent Associ- 
ation, in favor of uniting the class of barristers with that of attorneys. 
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Western Jurist for December, 1868, and February, 1869. 
American Law Register for November, 1868, and January and February, 1869, 


Tue volumes of the Register have hitherto begun in November. To change 
this so that the volumes might begin with the year, the November number was 
issued as No. 13 of the Seventh Volume of the New Series, no number was 
published in December, and the number for January, 1569, begins the Eighth 
Volume of the New Series. 


The American Law Times and Official Journal of the Courts and Departments. 
Washington, D. C. 


Tuts monthly periodical was established in January, 1868; but its regular 
publication seems to have been attended with delays and difficulties, and it is 
only within a few months that we have become aware of its existence. It now 
seems, however, to have made a fair start on its second year. The distinctive 
character of the American Law Times is its almost entirely exclusive devotion to 
the doings in the United States Courts and Departments: it is only incidentally 
that it alludes to proceedings before the State tribunals. The paper itself con- 
tains lists of official appointments, State papers, and other miscellaneous infor- 
mation ; but the most valuable feature in the publication are three sets of sixteen 
pages each of smaller size. The first contains the official decisions of the 
Departments at Washington; the second, opinions of the Federal Courts in 
Bankruptcy Cases; and the third, opinions of those Courts in other cases, 
These three sets are prepared so that they can be bound up in separate volumes. 
Such a publication has long been needed, and we trust it will be established on 
a permanent basis. 


The Internal Revenue Record and Customs Journal. New York. 
The Bankrupt Register. New York. 


Tue character of this periodical, invaluable to all practitioners in bankruptcy, 
has been steadily improving, especially in the excellence of the head-notes, 
which were at first very inaccurate, even when they were not omitted alto- 
gether. We strongly urge greater care in the citation of cases; all the refer- 
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The Law Transcript. Baltimore. 
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The Canada Law Journal. Toronto. 
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with the end of its fourth volume, in October, 1868. 
The Law Times. London. 
The Solicitors’ Journal and Reporter. London. 
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SUMMARY OF EVENTS. 


UNITED STATES. 


Tue SurpremME Court.—Though it has been expected, we may almost say, 
daily, that the Supreme Court would give an opinion on the constitutionality of 
the Legal Tender Act, they have not done so up to the moment of our going to 
press. They have, however, delivered opinions on the validity and construction 
of contracts, payable in gold, which are so important that we insert them at 


Freperick Bronson, Exec. or ARTHUR BRONSON v. PETER Ropes. 


A mortgage was made in 1851 to secure the performance of the condition of 
a bond of even date. The condition was, that the obligor should pay to the 
obligee the sum of $1,400 in gold and silver coin, lawful money of the United 
States, with interest also in coin, until repayment. Held, that the tender of 
$1,400, with interest in legal tender notes, did not discharge the mortgage. 

The facts are sufficiently given in the opinion of the court. 


CuaseE, C.J. — This case comes before us on a writ of error from the Court of 
Appeals of New York. The facts shown by the record may be briefly stated. In 
December, 1851, one Christian Metz, having borrowed of Frederick Bronson, execu- 
tor of Arthur Bronson, $1,400, executed his bond for the repayment to Bronson of the 
principal sum borrowed on the first day of January, 1857, in gold and silver coin, law- 
ful money of the United States, interest also in coin until such repayment, at the 
yearly rate of seven per cent. To secure these payments according to the bond at 
such place as Bronson might appoint, or, in default of such appointment, at the Mer- 
chants’ Bank in New York, Metz executed a mortgage upon certain real property, 
which was afterwards conveyed to Rodes, who assumed to pay the mortgage due, and 
did, in fact, pay the interest until and including the first day of January, 1864. Sub- 
sequently, in January, 1865, there having been no demand of payment nor any 
appointment of a place of payment by Bronson, Rodes tendered to him United States 
notes for the amount of fifteen hundred and seven dollars, a sum nominally 
equal to the principal and interest due upon the bond and mortgage. At that time, 
one dollar in coin was equivalent in market value to two dollars and a quarter of 
United States notes. This tender was refused, whereupon Rodes deposited the United 
States notes in the Merchants’ Bank to the credit of Bronson, and filed his bill in 
equity praying that the mortgaged premises might be relieved from the lien of the 
mortgage, and that Bronson might be compelled to execute and deliver to him an 
acknowledgment of the full satisfaction and discharge of the mortgage debt. The 
bill was dismissed by the Supreme Court in Erie County; but on appeal to the Su- 
preme Court in general term, the decree of dismissal was reversed, and a decree was 
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entered adjudging that the mortgage had been satisfied by the tender, and directing 
Bronson to satisfy the same of record, and this decree was affirmed by the Court of 
Appeals. 

The question we have to consider, therefore, is this: Was Bronson bound by law 
to accept from Rodes United States notes equal in nominal amount to the sum dhe 
him, as full performance and satisfaction of a contract which still stipulated for the 
payment of that sum in gold and silver coin, lawful money of the United States? It 
is not pretended that any real payment and satisfaction of an obligation to pay $1,507, 
coined money dollars, can be made by the tender of paper money worth in the mar- 
ket only 670 coined dollars. The question is, Does the law compel the acceptance of 
such a tender for such a debt? It is the appropriate function of courts of justice to 
enforce contracts according to the intent and understanding of the parties. We must 
therefore inquire what was the intent and understanding of Frederick Bronson and 
Christian Metz when they entered into the contract under consideration, in Decem- 
ber, 1851, and this inquiry will be assisted by reference to the circumstances under 
which the contract was made. : 

Bronson was an executor charged as a trustee with the administration of an estate ; 
Metz was a borrower from the estate. It was the clear duty of the former to take 
security for the full repayment of the money loaned to the latter. The currency of 
the country at that time consisted mainly in the circulating notes of State banks, con- 
vertible under the laws of the States into coin on demand. This convertibility, 
though far from perfect, together with the acts of Congress which required the use of 
coin for all receipts and disbursements of the National Government, insured the pres- 
ence of some coin in the general circulation, but the business of the people was trans- 
acted almost entirely through the medium of bank-notes. The State banks had 
recently emerged from a condition of great depreciation and discredit, the effects of 
which were still widely felt, and the recurrence of a like condition was not unreason- 
ably apprehended by many. ‘This apprehension was, in fact, realized by the general 
suspension of coin payment which took place in 1857, shortly after the bond of Metz 
became due. It is not to be doubted, then, that it was to guard against the possibility 
of loss to the estate from an attempt to force the acceptance of a fluctuating and per- 
haps irredeemable currency in paper, that the express stipulation for payment in gold 
and silver coin was put into the bond. There was no necessity in law for such a 
stipulation at that time, for then no money except gold or silver had been made a 
legal tender. The bond without any stipulation to that effect would have been legally 
payable only in coin. The terms of the contract must have been selected, therefore, 
to definitely fix the contract between the parties, and to guard against any possible 
claim of the mortgagor that any ordinary currency would be sufficient to discharge 
the obligation. The intent of the parties is therefore clear; whatever might be the 
forms or the fluctuations of the note currency, this contract was not to be affected by 
them ; it was to be paid at all events in coined lawful money. 

We have just adverted to the fact that the legal obligation of payment in coin was 
perfect without express stipulation. It will be useful to consider somewhat further 
the precise import in law of the phrase, “ Dollars, payable in gold and silver coin, 
lawful money of the United States.” To form a correct judgment on this point, it 
will be necessary to look into the statutes regulating coinage. It would be instructive, 
doubtless, to review the history of coinage in the United States, and the succession of 
statutes by which the weight, purity, form, and impression of gold and silver coins 
have been regulated ; but it will be sufficient for our purpose that we examine three 
only : the Acts of April 2, 1792, of Jan. 18, 1887, and of March 3, 1849. The Act of 
1792 established a mint for the purpose of the national coinage. It was the result 
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of very careful and thorough investigation of the whole subject, in which Jefferson 
and Hamilton took the greatest part, and its general principles have controlled all sub- 
sequent legislation. It provided that the gold of coinage, or standard gold, should 
consist of eleven parts fine and one part alloy, which alloy was to be silver and cop- 
per in convenient proportions, but not exceeding one-half silver; and that the silver 
of coinage should consist of fourteen hundred and eighty-five parts fine, and one hun- 
dred and seventy-nine parts of alloy, wholly of copper. The same act established the 
dollar as the money unit, and required that it should contain four hundred and six- 
teen grains of standard silver. It provided further for the coinage of half-dollars, 
quarter-dollars, dimes, and half-dimes, also of standard silver, and weighing respec- 
tively one-half, one-quarter, one-tenth, and one-twentieth of the weight of the dollar. 
Provision was also made for a gold coinage, consisting of eagles, half-eagles, and 
quarter-eagles, and containing respectively two hundred and seventy, one hundred 
and thirty-five, and sixty-seven and one-half grains of standard gold, and being of the 
value respectively of ten dollars, five dollars, and two and a half dollars. These coins 
were made a legal tender in all payments, according to their respective weights of 
gold and silver, if of full weight, at their declared value, and if of less, at a propor- 
tionate value. And this regulation as to tender remained in full force until 1837. 
The rule prescribing the composition of alloy has never been changed, but the pro- 
portion of alloy to pure gold and silver, and the absolute weight of coins, have 
undergone some alteration, partly with a view to the better adjustment of the gold 
and silver circulation to each other, and partly for the convenience of commerce. 
The only change of sufficient importance to require notice is that made by the Act of 
1837. That act directed that standard gold, and standard silver also, should thence- 
forth consist of nine parts pure and one part alloy ; that the weight of standard gold 
in the eagle should be two hundred and fifty-eight grains, and in the half-eagle and 
quarter-eagle, respectively, one-half and one-fourth of that weight precisely ; and that 
the weight of standard silver should be in the dollar four hundred twelve and a half 
grains, and the half-dollar, quarter-dollar, dime, and half-dime, exactly one-half, one- 
fourth, one-tenth, and one-twentieth of that weight. The Act of 1849 authorized the 
coinage of gold double-eagles and gold dollars, conformably in all respects to the 
established standards, and therefore of the weights respectively of five hundred and 
sixteen grains, and twenty-five eight-tenth grains. The methods and machinery of 
coinage had been so improved before the Act of 1837 was passed, that unavoidable 
deviations from the prescribed weight became almost inappreciable, and the most 
stringent regulations were enforced to secure the utmost attainable exactness both in 
weight and purity of metal. In single coins, the greatest deviation tolerated in the 
gold coinage was half a grain in the double-eagle and half-eagle, and a quarter of a 
grain in the quarter-eagle and gold dollar; and in the silver coinage, a grain and a 
half in the dollar, a grain in the quarter-dollar, and a half a grain in the dime and 
half-dime. In 1849, the limit of deviation in weighing large numbers of coins on 
delivery by the chief coiner to the treasurer, and by the treasurer to the depositor, 
was still further narrowed. With this and other precautions against the emission of 
any piece inferior in weight or purity to the prescribed standard, it was thought safe 
to make the gold and silver dollars of the United States legal tenders in all payments 
according to their nominal or declared value. This was done by the Act of 1837. 
Some regulations as to the tender for small sums of coins of less weight and purity 
have been made, but no other provision than that made in making coined money a 
legal tender in all payments now exists upon the statute-book. 

The design of all this minuteness and strictness in the regulation of coinage is 
easily seen. It was doubtless the intention of the legislature to give a sure guarantee 
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to the people that the coins made current in payments contained the precise weight 
of gold or silver of the precise degree of purity declared by the statute. It recog- 
nized the fact, accepted by all men throughout the world, that value is inherent in the 
precious metals, that gold and silver are in themselves values, and being such and be- 
ing in other respects best adapted to the purpose, are the only proper measures of 
value, and that these values are determined by weight and purity, and that the form 
and impress are only certificates of weight and purity, worthy of absolute reliance 
only because of the known integrity and good faith of the Government which gives 
them. 

The propositions thus stated are believed to be incontestable. If they are so in 
fact, the inquiry concerning the legal import of the words, ‘ Dollars payable in gold 
and silver coin, lawful money of the United States,” may be answered without much 
difficulty. Every such do!lar is a piece of gold or silver certified to be of a certain 
weight and purity, by the form and impress given to it at the mint of the United 
States, and, therefore, declared te be a legal tender in payment, and any number of 
such dollars is the number of grains of standard gold or silver in one dollar multiplied 
by the given number. Payment of money is the delivery by one to another of the 
amount due. A contract to pay a certain number of dollars in gold and silver coins 
is therefore, in legal import, nothing else than an agreement to deliver a certain weight 
of standard gold to be ascertained by a count of coins, each.of which is certified to 
contain a definite proportion of that weight. It is not distinguishable, as we think, 
in principle, from a contract to deliver an equal weight of bullion of equal fineness, 
It is distinguishable in circumstance, only by the fact that the sufficiency of the 
amount to be tendered in payment must be ascertained in the case of bullion by assay 
and the scales, while in the case of coin, it may be ascertained by the count. We can- 
not suppose that it was intended by the provisions of the Currency Acts to ehforce 
satisfaction of any contract by the tender of depreciated currency of any description, 
equivalent only in nominal amount to the real value of the bullion in the coin dollars. 
Our conclusion, therefore, upon this part of the case is, that the bond under considera- 
tion was in legal import precisely what it was in the understanding of the parties, a 
valid obligation to be satisfied by a tender of actual payment according to its terms, 
and not by an offer of mere nominal payment. Arguments and illustrations of much 
force and value in support of this conclusion might be drawn from the possible case of 
the repeal of the Legal Tender Laws relating to coin and the consequent reduction of 
coined money to the legal consideration of bullion, and also from the actual condition 
of partial demonetization to which gold and silver money was reduced by the intro- 
duction into circulation of the United States notes and national bank currency. 

But we think it unnecessary to pursue this branch of the subject farther, nor do we 
think it necessary to examine the question whether the clauses of the Currency Act 
making United States notes a legal tender, are warranted by the Constitution in this 
case ; but we will proceed to inquire whether, upon the assumption that those clauses 
are so warranted, and upon the further assumption that engagements to pay coined 
dollars may be regarded as ordinary contracts to pay money, rather than as contracts 
to deliver certain amounts of standard gold, it can be maintained that a contract to 
pay coined money may be satisfied by a tender of United States notes. Is this a per- 
formance of the contract within the true intent of the acts? It must be observed that 
the laws for the coinage of gold and silver have never been repealed or modified. 
They remain on the statute book in full force, and the emission of gold and silver coin 
from the mint continues; the actual coinage during the last fiscal year having ex- 
ceeded, according to the report of.the director of the mint, $19,000,000; nor have 
those provisions of the law, which make these coins a legal tender in all payments, 
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been repealed or modified. It follows that there were two descriptions of money in 
use at the time the tender under consideration was made, both authorized by law, and 
both made legal tender in payments. The general denomination of both descriptions 
was “dollars,” but they were essentially unlike in nature. The coined dollar was, as we 
have seen, a piece of gold or silver of a prescribed degree of purity, weighing a pre- 
scribed number of grains ; the note dollar was a promise to pay a coin dollar, but it was 
not a promise to pay on demand, nor at any fixed time, nor was it in fact convertible 
into a coin dollar. It was impossible, in the nature of things, that these two dollars 
should be the actual equivalents of each other, nor was there any thing in the Cur- 
rency Acts purporting to make them such. How far they were at that time from 
being actually equivalents has been already stated. If, then, no express provision to 
the contrary be found in the acts of Congress, it is a just, if not a necessary, inference, 
from the fact that both descriptions of money were issued by the same Government, 
that contracts to pay in either were equally sanctioned by law. It is indeed difficult 
to see how any question can be made on this point. Doubt concerning it can only 
spring from that confusion of ideas which always attends the introduction of varying 
and uncertain measures of value into circulation as money. The several statements 
relating to money or legal tender must be construed together. Let it be supposed, 
then, that the statutes providing for the coinage of gold and silver dollars are found 
among the statutes of the same Congress which enacted the laws for the fabrication 
and issue of note dollars, and that the Coinage and Note Acts respectively make coin 
dollars and note dollars a legal tender in all payments as they actually do. What 
reason can be assigned for saying that a contract to pay coin dollars, must be satisfied 
by a tender of an equal number of note dollars, which is not equally valid for saying 
that a contract to pay note dollars must be satisfied by a tender of an equal number 
of coin dollars? It is not easy to see how difficulties of this sort can be avoided 


except by the admission that the tender must be according to the terms of the con- 
tract. 


But we are not left to gather the intent of the Currency Acts from mere compari- 
son with the Coinage Act. The Currency Acts themselves provide for payment in 
coin. Duties on imports must be paid in coin, and interest on the public debt, in the 
absence of other express provisions, must be paid in coin ; and it hardly requires argu- 
ment to prove that this positive requirement cannot be fulfilled if contracts between 
individuals to pay coin dollars can be satisfied by offers to pay their nominal equivalent 
in note dollars. The merchant who is to pay duties in coin must contract for the coin 
which he requires. The bank which receives the coin on deposit contracts to repay 
the coin on demand. The messenger who is sent to the bank or the custom house, 
contracts to pay or deliver the coin according to his instructions. These are all con- 
tracts, either express or implied, to pay coin. Is it not plain that duties cannot be 
paid in coin if these contracts cannot be enforced ? 

An instructive illustration may be derived from another provision of the same acts. 
It is expressly provided that all dues to the Government, except for duties on imports, 
may be paid in United States notes. If, then, the Government, needing more coin 
than can be collected from duties, contracts with some bank or individual for the 
needed amount to be paid at a certain day, can this contract for coin be performed by 
the tender of an equal amount in note dollars? Undoubtedly it may, if the note dol- 
lars are a legal tender to the Government for all dues except duties on imports; and 
yet a construction which would support such a transaction would defeat a very impor- 
tant intent of the act. Another illustration, not less instructive, may be found in the 
contracts of the Government with depositors of bullion at the mint, to pay them the 
ascertained value of their deposits in coin. These are demands against the Govern- 
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ment other than for interest on the public debt, and the letter of the act certainly 
makes United States notes payable for all demands against the Government, except 
such interest. But can any such construction of the act be maintained; can judicial 
sanction be given to a proposition that the Government may discharge its obligation 
to the depositors of bullion, by tendering them a number of note dollars equal to the 
number of coined dollars which it has contracted by law to pay ? 

But we need not pursue the subject further. It seems to us clear, beyond contro- 
versy, that the act must receive the reasonable construction not only warranted, but 
required, by the comparison of its provisions with the provisions of other acts, and with 
each other, and that upon such reasonable construction it must be held to sustain the 
proposition that express contracts to pay coin dollars can only be satisfied by the pay- 
ment of coin dollars. These are not debts which may be satisfied by the tender of 
United States notes. It follows, that the tender of such notes in payment of the bond 
under consideration, was not warranted in law, and the decree directing satisfaction 
of the mortgage was erroneous. 

Some difficulty has been felt in regard to the judgment proper to be entered on con- 
tracts payable in coin. This difficulty arises from the supposition that damages can 
be assessed only in one description of money, but the Act of 1792 provides that “the 
money of the coin of the United States shall be expressed in dollars, dimes, cents, and 
mills, and that all accounts in the public offices, and all proceedings in the courts, of 
the United States, shall be kept and had in conformity to this regulation.” This 
regulation is part of the first Coinage Act, and doubtless has reference to the coins 
provided for by it, but it is a general regulation, and relates to all accounts and all 
judicial proceedings. When, therefore, two descriptions of money are sanctioned by 
law, both expressed in dollars, and both made current in payment, it is necessary, 
in order to prevent ambiguity and to prevent a failure of justice, to regard this regula- 
tion as applicable alike to both; when, therefore, contracts made payable in coin are 
sued upon, judgment may be rendered for coined dollars and parts of a dollar, and, 
when contracts have been made payable in dollars generally, without specifying in 
what description of currency payment is to be made, judgment may be entered 
accordingly, without such description. We have already adopted this rule as to judg- 
ments for duties, by affirming a judgment of the Circuit Court for the District of 
California, in favor of the United States, for one thousand three hundred and eighty- 
eight dollars and ten cents, payable in gold and silver coin, and judgments on con- 
tracts between individuals for the payment of coin may be entered in like manner. 
It results that the decree of the Court of Appeals, of New York must be reversed, 
and the cause remanded to that court for further proceedings. 

Davis, J. —I assent to the result which a majority of the court has arrived at, that 
an express contract to pay coin of the United States, made before the Act of Feb. 
25, 1862, commonly called the Legal Tender Act, is not within the clause of that Act 
which makes treasury notes a legal tender in payment of debts. But I think it 
proper to guard against all possibility of misapprehension, by stating that if there be 
any reasoning in the opinion of the majority which can be applicable to any other 
class of contracts, it does not receive my assent. 

Swayne, J.—I concur in the conclusion announced by the Chief Justice. My 
opinion proceeds entirely upon the language of the contract and the construction of 
the statutes. The question of the constitutional power of Congress, in my judgment, 
does not arise in the case. 

Mitter, J.—I do not agree to the judgment of the court in this case, and shall, 
without apology, make a very brief statement of my reasons for believing that the 
judgment of the Court of Appeals of New York should be affirmed. The opinion 
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just read correctly states that the contract in this case, made before the passage of the 
act commonly called the Legal Tender Act, was an agreement to pay $1,400 “in gold 
and silver coin, lawful money of the United States.” I agree that it was the intention 
of both parties to this contract that it should be paid in coin. I go a step further 
than this, and agree that the legal effect of the contract, as the law stood when it was 
made, was that it should be paid in coin, and could be paid in nothing else. This was 
the conjoint effect of the contract of the parties and the law under which that contract 
was made. But I do not agree that, in this respect, the contract under consideration 
differed, either in the intention of the parties, or in its legal effect, from a contract to 
pay $1,400, without any further description of the dollars to be paid. The only dol- 
lars which, by the law which was then in force, or which ever had been in force since 
the adoption of the Federal Constitution, could have been legally tendered in payment 
of any contract simply for dollars, were gold and silver. These were the lawful money 
of the United States mentioned in the contract, and the special reference to them gave 
no effect to that contract beyond what the law gave. This contract, then, did not differ 
in its legal obligation from any other contract payable in dollars. 

Much weight is attached in the opinion to the special intention of the parties in 
using the words “ gold and silver coin;” but, as I have shown that the intent thus 
manifested is only what the law would have implied if these words had not been used, 
I cannot see their importance in distinguishing this contract from others which omit 
these words. Certainly, every man who at that date received a note payable in dollars, 
expected and had a right to expect to be paid in gold and silver coin, lawful money 
of the United States, if he chose to demand it. There was, therefore, no difference in 
the intention of the parties or in the legal obligation, between such a contract and an 
ordinary contract for the“payment of money, so far as the rights of the payee to 
exact coin are concerned. If Iam asked why those words were used in this case, I 
may answer they were used out of abundant caution, by some one not familiar with 
the want of power in the States to make legal-tender laws. It is very well known 
that, under the system of State banks, which furnished almost exclusively the currency 
in use for a great many years prior to the issue of legal-tender notes by the United 
States, there was a difference between the value of that currency and gold, even 
while the bank-notes were promptly redeemed in gold, and it was doubtless to exclude 
any possible assertion of the right to pay this contract in bank-notes, that the words 
“gold and silver coin” were used, and not with any reference to a possible change in 
the laws of legal tender, established by the United States, which had never, during 
the sixty years that the Government had been administered under the present Consti- 
tution, declared any thing else to be legal tender of lawful money but gold and silver 
coin. 

But if I correctly apprehend the scope of the opinion delivered by the Chief Jus- 
tice, the effort to prove for this contract a special intent of payment in gold, is only 
for the purpose of bringing it within the principle there asserted, both by express 
words and by strong implication, that all contracts must be paid according to the 
intention of the parties making them. I think I am not mistaken in my recollection, 
that it is broadly stated that it is the business of courts of justice to enforce contracts 
as they are intended by the parties, and that the tender must be according to the 
intent of the contract. Now, if the argument used to show the intent of the parties 
to the contract, is of any value in this connection, it would prove that such intent 
must enter into and form a controlling element in the judgment of the court in con- 
struing the legal-tender acts. I shall not consume time by any attempt to show that 
the contract in this case is a debt, or that when Congress said that the notes it was 
about to issue should be received as legal tender in payment of all private debts, it 
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intended that which these words appropriately convey. To assume that Congress did not 
intend by that act to authorize payment by a medium differing from that which the 
parties intended by the contract, is in contradiction to the express language of the stat- 
ute, to the sense in which it was acted on by the people who paid and received those 
notes in discharge of contracts, for incalculable millions of dollars, where gold dollars 
had been in contemplation of the parties when the contracts were mage, and to the 
decisions of the highest courts of fifteen States of the Union, being all that have passed 
upon the subject. As I have no doubt that it was intended by those acts to make the 
notes of the United States, to which they applied, a legal tender for all private debts 
then due, or which might become due on contracts then in existence, without regard 
to the intent of the parties on that point, I must dissent from the judgment of the 
court, and from the opinion on which it is founded. 

There are, we suppose, few thinking people who are not glad that the 
Supreme Court has been able to arrive at this conclusion ; how they arrived at 
it is not so clear. As an abstract question of law, the almost unanimous decisions 
of the State courts, backed as they are hy the pithy judgment of Mr. Justice 
Miller, are perhaps not outweighed by the opinion of the majority of the 
Supreme Court. 


Butter v. Horwitz. 


A covenant in a lease, made in 1791, provided for the payment of an annual 
rent of £15, ‘* current money of Maryland, payable in English golden guineas, 
weighing five pennyweights sixteen grains, at thirty-five shillings each, and other 
gold and silver at their present established weight and rate according to Act of 
Assembly.” Held, that the covenant required the delivery of a certain amount 
of gold and silver, in payment of the rent; and that in an action to recover the 


rent, judgment should be entered for that amount in gold and silver coin. 

Error to the Court of Common Pleas for the State of Maryland. — Daniel 
Bowly, on the 18th of February, 1791, leased to Conrad Orendorf a lot of 
ground on Water Street, in the city of Baltimore, for ninety-nine years, renew- 
able for ever, reserving rent, in the following words: ‘‘ Yielding and paying 
therefor, to the said Daniel Bowly, his heirs and assigns, the yearly rent or 
sum of fifteen pounds, current money of Maryland, payable in English golden 
guineas, weighing five pennyweights and six grains, at thirty-five shillings each, 
and other gold and silver at their present established weight and rate, according 
to Act of Assembly, on the 1st day of January in each and every year during the 
continuance of this present demise.” On the Ist of January, 1866, Mr. Horwitz 
was the owner of the rent and reversion, and Mr. Butler of the leasehold interest 
in the lot. Mr. Butler tendered the amount of the annual rent ($40) then due, 
in currency, which Mr. Horwitz refused to receive, and brought suit to recover 
the value of the gold, in currency, on the 1st of January, 1866, which was $58. 
The Court of Common Pleas gave judgment in fuver ofMr. Horwitz for that 
amount, with interest. The case was brought before the Supreme Court of the 
United States by writ of error. 

J. R. Quinn, for the plaintiff in error. 

Benj. F: Horwitz, for the defendant in error. 


Cuase, C.J.— The principles which determined the case of Bronson v. Rodes, will 
govern our judgment in this case. The record shows a suit for breach of the covenant 
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for payment of rent in a lease of certain premises in the city of Baltimore, made in 
1791, for ninety-nine years, renewable for ever, upon an annual rent of £15, current 
money of Maryland, payable in English golden guineas, weighing five pennyweights 
sixteen grains, at 35 shillings each, and this gold and silver at their present weight and 
rate established by Act of Assembly. 

The obvious intent of the contract was to secure payment of a certain rent in gold 
and silver, and thereby avoid the fluctuations to which the currency of the country, 
in the days which preceded and followed the establishment of our independence, had 
been subject, and also all future fluctuations incident to arbitrary or uncertain meas- 
ures of value, whether introduced by law or usage. 

It was argued in the court below that the rent due upon the lease, reduced to cur- 
rent gold and silver coin, was, on the Ist of January, 1866, $40, and judgment was 
rendered on the 27th of June, 1866, for $59.17. This judgment was rendered as the 
legal result of two propositions : — 

1st. That the covenant in the lease required the delivery of a certain amount of 
gold and silver in payment of rent; and 

2d. That damages for non-performance must be assessed in the legal-tender cur- 
rency. 

The first of these propositions is, in our judgment, correct ; the second is, we think, 
erroneous. It is not necessary to go at length into the grounds of this conclusion. 
We will only state briefly the general proposition on which it rests, most of which 
has been stated more fully in Bronson v. Rodes. 

A contract to pay a certain sum in gold and silver is, in substance and legal effect, 
a contract to deliver a certain weight of gold and silver, of a certain fineness, to be 
ascertained by count. Damages for non-payment of such a contract may be recovered 
at law as for non-performance of a contract to deliver bullion, or any other commodity, 
but whether the contract be for delivery or payment of coin, or bullion, or other 
property, damages for non-performance must be assessed in lawful money ; that is to 
say, in money declared to be legal tender in payment, by a law made in pursuance of 
the Constitution of the United States. 

It was not necessary in the case of Bronson v. Rodes, nor is it necessary now, to 
decide the question whether the acts making United States notes legal tender are 
warranted by the Constitution. We express no opinion on that point, but assume, 
for the present, the constitutionality of these acts. Proceeding upon this assumption, 
we find two descriptions of lawful money in use under the acts of Congress, in either 
of which damages for non-performance of contracts, whether made before or since the 
passage of the Currency Acts, may be properly assessed in the absence of any differ- 
ent understanding or agreement between parties; but the obvious intent in contracts 
for payment in coin, to guard against fluctuations in the medium of payment, warrants 
the inference that it was the understanding of the parties that such contracts should 
be satisfied, whether before or after the judgment, only by tender of coin; while the 
absence of any express stipulation as to description in contracts for payment of money 
generally warrants the opposite inference of an understanding between parties that 
such contracts may be s>tisaedy before or after judgment, by the tender of any law- 
ful money. 

This inference as to contracts made prior to the passage of the acts making United 
States notes legal tender, is strengthened by the consideration that these acts not only 
do not prohibit, but by strong implication sanction contracts, since their passage, for 
the payment or delivery of coin, and, consequently, taken in connection with the pro- 
vision of the Act of 1792, concerning money on account, require the damages upon 
such contracts to be assessed in coin, and judgment rendered accordingly, leaving the 
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assessment of damages for breach of other contracts to be made and judgment ren. 
dered in lawful money. 

It would be unreasonable to suppose that the legislature intended a different rule 
as to contracts prior to the enactment of the Currency Laws, from that sanctioned by 
them in respect to contracts since. We are of the opinion, therefore, that assessments 
of damages, whether in coin or in lawful money, severally, and judgments upon such 
assessments, should be in conformity to the stipulation of contracts in regard to the 
medium of payments. It follows that in the case before us the judgment was errone- 
ously entered. The damage should be assessed at the sum agreed to be due, with 
interest, in gold and silver coin, and judgment for that amount, with costs. 

The judgment of the Court of Common Pleas must therefore be reversed, and the 
cause remanded for further proceedings. , 

Mitter, J., dissented, for reasons given by him in Bronson v. Rodes. 


We are indebted for this last case to the Baltimore Law Transcript. 

The Supreme Court has also decided that United States certificates of in- 
debtedness and Treasury notes are exempt from State taxation. The Banks 
v. Mayor, and The Bank v. The Supervisors ; and also that the Legal Tender 
Act does not prevent a State from collecting its taxes in gold and silver coin, 
such taxes not being debts within the meaning of the acts. Lane County 
v. Oregon. 


CALIFORNIA. 


Supreme Court. — Civil Rights Bill. The People v. George Washington. 
The defendant was indicted for the crime of robbery. The person alleged to 
have been robbed was a Chinaman named Ah Wang. ‘The indictment was 
found exclusively upon the testimony of Chinese witnesses, and for that reason 
counsel for the defendant moved to set it aside. Thereupon, for the purpose of 
disposing of the whole case, as well as the motion, it was stipulated between the 
District Attorney and the counsel for the defendant, that the defendant was a 
mulatto, born within the United States, and not subject to any foreign power; 
that all the evidence in the case known to the District Attorney was the testimony 
of Chinese witnesses, who were born without the United States, and within the 
Chinese Empire. In view of these facts, the indictment was set aside, and 
the defendant discharged by the court below. 

A statute of the State in relation to crimes and punishments, provides that 
‘no Indian or person having one-half of mere Indian blood, or Mongolian, or 


Chinese, shall be admitted to give evidence in favor of or against any white 


person.” 

The Thirteenth Amendment to the Federal Constitution provides that ‘‘ neither 
slavery nor involuntary servitude, except as a punishment for crime, whereof 
the party shall have been duly convicted, shall exist within the United States, or 
any place subject to their jurisdiction,” and that ‘*‘ Congress shall have power to 
enforce this article by appropriate legislation ;” and the first section of the Act 
of Congress passed in pursuance thereof, entitled ‘* An act to protect all persons 
in the United States in their civil rights, and furnish the means of their vindica- 
tion,” and commonly called the Civil Rights Bill, which provides that ‘all persons 
born in the United States, and not subject to any foreign power, excluding 
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Indians not taxed, are hereby declared to be citizens of the United States; and 
such citizens, of every race and color, without regard to any previous condition 
of slavery or involuntary servitude, except as a punishment for crime, whereof 
the party shall have been duly convicted, shall have the same right, in every 
State or territory of the United States, to make and enforce contracts; to sue, 
be parties, and give evidence ; to inherit, purchase, lease, sell, hold, and convey 
real and personal property ; and to full and e qual benefit of all laws and proceed- 
ings for the security of person and property as is enjoyed by white citizens; and 
shall be subject to like punishment, pains, and penalties, and to none other, any 
law, statute, ordinance, regulation, or custom to the contrary notwithstanding.” 
The Court held, that the Act of Congress was constitutional, and that under 
it the defendant had the right of not having the evidence of Chinamen born in 
the Chinese Empire admitted against him, and judgment was affirmed. Crockett 
and Sprague, JJ., dissented, on the ground that the act was unconstitutional. 


MASSACHUSETTS. 


Unirep States District Court. — The Brig Candace. In the American 
Law Review, Vol. 3, p. 372, is reported an opinion in the case of The Ethan 
Allen, given by Judge Hoffman in the United States District Court for the 
District of California, on the construction of the Act of Congress of March 3, 
1855, regulating the carriage of passengers in vessels. Judge Lovell has, in the 
ease of The Brig Candace, delivered a similar opinion, and his judgment has 
been affirmed by Judge Clifford in the Circuit Court. As there is a lack of 
authority on the point, which is novel and ecimanan we give Judge Lowell’s 
opinion in full. 


Lowett, J. Libel of information against the brig Candace, alleging that the 
master took on board at a port in the Cape de Verd Islands and brought to Boston, 
eleven passengers, without providing them with the space required by Act of 1855, ch. 
213, § 1(10 St. 715). The allegations are, that the height from the deck or platform 
on which these passengers were carried to the deck above, was less than six feet, 
whereby the master became liable to a penalty of fifty dollars for each passenger so 
carried, amounting in all to five hundred and fifty dollars, and that the amount of 
this penalty is a lien on the vessel. The owners of the brig have filed their claim 
and answer, in which, after requiring the Government to make out the facts alleged, 
they deny, as matter of law, the liability of the vessel. The fact has been proved to 
my satisfaction, that the passengers had only the right of five feet and one-tenth 
allotted to them, instead of six feet, as required by the statute. The objections taken 
are, that the penalty imposed by the first section of the Act, does not apply to the 
height between decks, but only to the superficial area of deck; and secondly, that 
before any penalty under that section can be recovered by libel against the vessel, the 
master must first be convicted and fined, which is not the case here, the master not 
having been arrested. 

The fifteenth section of the Act provides, “ That the amount of the several penal- 
ties imposed by the foregoing provisions, regulating the carriage of passengers in 
merchant vessels, shall be a lien on the vessel or vessels violating these provisions, and 
such vessel or vessels shall be libelled therefor in any Circuit or District Court of the 
United States, where such vessel or vessels shall arrive.” 

Upon a careful consideration of the statute, Iam satisfied that the penalties here re- 
ferred to are the numerous pecuniary penalties imposed by sections 2 & 8, and not 
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the fines imposed by sections 1 & 6. By section 2, if the berths are not sufficient 
and suitable, the owners and master shall severally forfeit five dollars for each passen- 
ger, to be recovered by the United States, in any port where the vessel may arrive or 
depart. By section 8, the owners and master shall severally forfeit and pay to the 
United States two hundred dollars for each violation of any one of these preceding 
sections, and fifty dollars for each violation of any other section, to be recovered in any 
Circuit or District Court within the jurisdiction of which the vessel may arrive or 
from which she may be about to depart, or where the owners or master may be found. 
It is clear that the fifteenth section gives a right of action against the vessel itself, as 
well as against the master and owners personally, to recover these sums, or any of 
them ; and this is alluded to in the sections imposing these penalties, for, although 
they do not, in terms, give an action against the vessel, they do give jurisdiction to 
the courts of the district in which she may be found. 

But to apply the fifteenth section to the fines which may be imposed upon the mas- 
ter, when convicted of a misdemeanor under the first or sixth section, is more difficult. 
In the first place, the penalty is, or may be, partly imprisonment. By the sixth sec- 
tion, for wilful failure to supply and distribute provisions, the master must be both 
fined and imprisoned, and both are discretionary with the court, within certain limits, 
and both together are spoken of as a penalty. Now it is obvious that this penalty in 
this case cannot be a lien on the vessel. The case, as applied to the first section, is 
not so free from doubts; here the fine is a fixed amount and so could be ascertained 
before conviction, and is called a penalty, and whether there shall be imprisonment 
for a violation of this section, is discretionary with the judge, but if imprisonment is 
imposed, it is certain that both that and the fine are but one penalty for one misde- 
meanor, and no doubt they would have been so termed in the act if the context had 
required them to be mentioned together, as it does in the sixth section. It seems, 
therefore, that the penalty imposed by this section, is not of a nature to be recovered 
against the vessel. But even if we could separate the punishment and consider the 
fine by itself, as the “amount of the penalty” referred to in the fifteenth section, 
there would be great difficulties and objections remaining. Suppose this fine to be 
recovered against the vessel in the first instance, how could the master, on his trial for 
the misdemeanor, avail himself of the facts? Not in law, certainly, for it is neither an 
acquittal nor a conviction, nor does it go to the whole of his punishment. Or, suppose 
the master tried and acquitted ; how could this judgment avail the owners of the ves- 
sel in a civil suit for the penalty ? 

Again, a lien is usually, if not always, a security for a civil debt or responsibility 
including civil forfeitures under the revenue laws. To hold a lien on the property 
of a wrongdoer as security for a fine which may be imposed upon him after con 
viction of the offence, is unusual, and would not often be useful, because the defend- 
ant always stands convicted until his fine is paid, and this is the highest security 
known to the law for any pecuniary liability ; but that such a fine should be sued before 
it is imposed, and against the goods of a third person, is surely: without precedent. 
Again, it is to be observed, that what I have called the civil penalties of sections 2 
& 8, may be recovered by a personal action, as well as by proceeding against the 
ship, and are imposed upon the owners in terms, as well as the master; but the 
fines of the 1st & 6th sections are imposed upon the master only, and are to be 
recovered only by indictment, and no allusion is made in these two sections to any 
other remedy, nor to any proceeding in the district where the vessel may be found. 

When, therefore, I consider the kind of penalty mentioned in the first section, 
which may be partly imprisonment, the person upon whom it is imposed, being the 
master only, the mode of its enforcement by a criminal trial and sentence, the absence 
of allusion to any responsibility of the owner or vessel, in all which respects it differs 
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from the more pecuniary civil penalties imposed by other sections of the Act, that 
the ordinary office of a lien is as security for a debt or civil liability, and the great 
difficulty of applying it, in fact, in aid of a criminal responsibility of a third person, 
and find that there are in the statute many civil pecuniary forfeitures or penalties to 
which the fifteenth section, giving these views, is properly exactly applicable, and 
that to the only other criminal penalty mentioned in the Act, it cannot possibly be 
applied before conviction of the master, because the amount is not fixed until then. I 
am constrained to conclude that it does not, at least before conviction of the master, give 
a lien upon the vessel for the fines which may be imposed upon him for a violation of 
the first section of the Act. 


W. A. Field, Assistant District Attorney, for United States. 
T. H. Russell, for claimants. 


SurreMeE Jupiciat Court. — Divorce. — Condonation. — The Implied Con- 
dition; and Revivor of the Condoned Offence. Elizabeth A. Duffy v. Bernard C. 
Duffy. This was a libel for divorce from the bonds of matrimony on the ground 
of adultery ; and was tried before Mr. Justice Colt. The answer denied the 
charge in the libel and also set up condonation. 

At the trial, the alleged adultery was fully proved, and the birth of three ille- 
gitimate children, of which the libellee was the father; but the libellant con- 
tinued to cohabit with the libellee for months afterward, and the children were 
brought by the libellee to his home, and the libellant assisted in the care of 
them. 

The libellant testified in explanation of this continued cohabitation, that as to 
the first child the libellee made a confession to her with professions of repent- 
ance and promises of amendment, which induced her to consent to forgive him 
on condition that the offence should never be repeated. When the offence 
was repeated, she testified that she made up her mind to leave him, and sought 
for means to support herself, but continued cohabitation because she had no 
other home or means of livelihood. 

There was evidence that the libellee struck her a blow in the face, causing 
blood to flow, by reason of some trifle in connection with the illegitimate chil- 
dren; but she afterward cohabited with him. Subsequently, he compelled her 
to give up a bank book containing the account of some money belonging to her 
mother, and compelling her to sign an order to draw it out, offering to strike 
her and threatening with his fist. After this she did not cohabit with him. 

The libellant had been previously married to a former husband named Wil- 
liam F. Tucker, who had died at Havana of yellow fever, thirteen months before 
her marriage with the libellee. His death was fully proved. The libellee, how- 
ever, pretended to the libellant that this former husband was alive, and that he 
had had an interview with him in Boston, and produced a letter and photo- 
graphic likeness, said to be recently received from the former husband, and 
these the libellee exhibited to the libellant and told her she was not his wife and 
he would not recognize her as such, because she was the wife of another man. 
She replied that there was no resemblance between the photograph and Tucker, 
her former husband, and referred him to those well acquainted with Tucker, to 
whom the libellee also exhibited the photograph, and was informed that it bore 
no resemblance to Tucker; also she showed him a genuine letter written by 
Tucker in his lifetime, and very unlike that produced by him. Yet the libellee 
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did not retract the charge, but insisted that he would not recognize her as his 
wife, and he afterwards stated to various persons that she was not his wife but 
the wife of another man. ‘There was no cohabitation after the charge by the 
libellee that the libellant had another husband living. 

The court held, that if the original offences must be regarded as forgiven by 
the subsequent cohabitation, yet the conduct of the husband in reference to the 
claim that the former husband was still living, and the offer to strike her, 
amounted in law to conjugal unkindness, and although the evidence might be 
consistent with the theory that the husband was at first deceived and imposed 
upon by the story in regard to the former husband, yet that his indifference to 
the truth of the matter, his willingness to believe it, his failure to retract the 
charge after he had good reason to believe it false, as well as the assault testified 
to, were sufficient in law to revive the original cause of divorce, and do away 
with the effect of the condonation. A divorce was accordingly decreed, with 
leave to the libellant to take the name of the former husband, and an allowance 
of alimony out of his estate. 

R. F. Fuller, for the libellant. 

E. W. Morton, for the libellee. 


Supreme Jupiciat Court. — Jn the matter of Jeremiah O'Neal, petitioner 
for a writ of habeas corpus. This petition by a father for the custody of his 
child, upon which there was a previous hearing, came up again, Jan. 5, before 
the court, when the hearing was concluded. We give quite a full report of the 
case, as being one of unusual interest. The material facts are in substance 
these: The petitioner was married in New York in 1857, the wife having at the 
time one child by a former marriage. The child whose custody is now sought by 
the petitioner, was born in 1859, and is now a little more than nine years of age. 
In the latter part of 1861, the petitioner, who is a seaman, sailed for Liverpool, 
and, afterwards returning to New York, went on a voyage to China. He 
remained abroad in the prosecution of his business until the spring of 1866. 
Before leaving for Liverpool, in 1861, he directed his wife to go with the children 
to Salem, where he had a sister residing. During the time he was abroad and 
separated from his wife, he, on several occasions, sent money or drafts to her, 
some of which she did not receive. The wife died in Salem in April or May, 
1864, in a state of destitution, having, with the two children, depended largely 
upon charity fora considerable period for subsistence. Upon her decease, the 
child was placed in the Asylum for Orphans in Salem. In August, 1864, the 
child, with the approval of the managers and the city missionary, who supposed 
that she had no father living, was taken by the respondents, Samuel S. Lee and 
his wife, who had no children, to provide for and educate as their own. Since 
that time, the respondents have furnished the child with a home every way suita- 
ble, and have paid every attention to her comfort and education. 

The petitioner in 1866, returned to New York, when he proceeded to Salem 
and made inquiries for his wife and child, but being unable to find them there, 
returned to New York. He then directed his sister to make further inquiries, 
and sailed to California. A few months since, he learned from his sister the 
place of residence of his child, and came on to take her. There was some evi- 
dence concerning the character and habits of the father and his ability to support 
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the child. It also appeared that he intends to reside in California, and proposes 
to place the child in the care of a married sister in California. 

Upon these facts, it was contended in behalf of the petitioner, that, being fa- 
ther, he had a right to the custody of the child, that in determining such right the 
discretion of the court might be exercised, but it must be a judicial discretion. 
There are only two cases in which the right of the father is limited, which are 
when he is manifestly unfit to take charge of the child, and when he has aban- 
doned by his acts his right to the custody of the child. Upon the facts of the 
case, the father was a fit person to care for the child, and had not abandoned his 
right. 

Judge Hoar, after consulting with other members of the court, said that he 
was prepared, after conference, to state the result he had reached, in which all 
the members of the court concurred. The decision would depend upon the 
application of a legal proposition to the facts of the case. He need not say that he 
had hardly ever had occasion to pass upon a more painful case, one in which 
he was more moved by sympathy for both the parties. The father has prima 
facie the right to the custody of the child. This right cannot be taken from him 
by the mere consideration of any supposed benefit which would accrue to the 
child, unless something has occurred to interfere with that right. Suppose that 
achild in humble circumstances is found in the street going to school, and a very 
wealthy person undertakes to adopt it: although the court might be of opinion 
that it would be for the best interests of the child, yet the court has no power to 
allow it. It is a question of natural, legal right. The court has in such cases 
only a judicial discretion. 

He would next look at the facts of the case to see if any thing was proved 
to qualify the rights of the parties. Although there was some evidence to show 
that the petitioner did, in one or two instances, strike his wife, yet he did not 
think, considering their station in life and habits, that there was any thing to 
show that he was an unfit person to have the custody of the child. The affec- 
tionate terms in which his wife afterwards wrote him, showed also that their 
domestic harmony was not interrupted. 

He did not think that the absence of the petitioner on a voyage to China, 
and in remaining abroad, showed any failure of duty on his part, or any inten- 
tion to abandon his wife and family. On his return, although he did not stay 
long, he made what he supposed to be sufficient inquiries for them. No con- 
clusion is to be drawn against him for any misconduct on his part. As between 
the father and the respondent and his wife, the case is to be decided on the 
ground of superior right, and the right of the father is first to be considered. If 
he has done nothing to forfeit his right, as between the two, his right is the 
stronger. The learned judge then continued : — 

‘‘There remains the question as to the condition of the child itself. In a 
decision of the case, it must be considered how the father’s right is affected 
by the condition of the child. Suppose by a pure misfortune, as insanity, or 
being cast away and being compelled to live among savages, a father has left his 
child destitute and dependent upon charity ; does that give the child the right to 
form such new relations as to take from the father the right to the custody of 
the child? Upon the best reflection, I am satisfied that it does. When the 
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father, by misfortune, is compelled to leave the child utterly helpless, the child 
ought to be considered as emancipated by the father. If by misfortune, the 
child has made new relations in life, so deep and strong as to change its whole 
nature and character, the father has no right to reclaim it. I am satisfied that 
this is a sound proposition. The child is not the father’s property. It isa 
human being, and has rights of its own. The father has a right to the custody 
of the child, because, from general experience, the natural and trained affections 
of the child attach to the father and those of the father to the child. If the 
father has left the child at an age too early for it to remember him, and it 
is placed in circumstances so that it must perish unless cared for, and other 
persons have expended money and become attached to the child, and the child 
has formed such associations as cannot be severed without injury to it, then the 
father has no legal right to sunder those ties. He is not to be separated from 
his child. His acquaintance is yet to be formed. It being proved that the father 
left the child, and by misfortune or accident failed to discover where the child 
was, and in the mean time that the child has been taken care of by the respond- 
ents until she has arrived to years of discretion, and that it is intended to remove 
her to a distant State, where the mode of life will be different from that to which 
she has been accustomed, the law will not allow the father to have the custody 
of the child. It is within the judicial duty of the court to determine that the 
assent of the father has been given to the arrangement, which cannot be termi- 
nated without injury to the child. This principle would apply under the same 
circumstances if a father became insane. A human being cannot be treated like 
a piece of property. So, if a child, by a misfortune, were nurtured in a warm 
climate, if it appeared that by a sudden removal to another climate its health 
would be injured, this right of the father would not exist. The father, in this 
case, should be glad that his child had fallen among people who have been so 
good to her, and that she has been made a little girl that he may be proud of. 
It would be cruel in him to take her away, depriving her of the society of her 
sister, her only relation, and putting her among those who in all things are 
strangers to her, except that of blood. The child cannot now appreciate the 
strong tie of blood, but this may be developed if the father takes pains to form 
her acquaintance. ‘There is no absolute forfeiture of the father’s rights, but the 
child having been left under such circumstances, in the care of others, he cannot 
now withdraw the child from their custody. It being understood that there will 
be no attempt on the part of the respondents to deprive the father of the oppor- 
tunity of cultivating the acquaintance of the child, the order is that the child be 
remanded to the custody of the respondents.” 

Upon inquiry made by counsel for the petitioner, with a view to ascertain 
whether the case should be carried to the full court, Judge Hoar said taat the 
case had been carefully considered by himself, that he had submitted it to two 
members of the court who had also considered it, and that he had now submitted 
it with a statement of the legal proposition upon which the decision rests to the 
five members of the court, all of whom concurred with him in the decision which 
he had rendered. 

S. B. Ives, Jr., & J. H. Ellis, for the petitioner, and W. D. Northend for 
the respondents. — Boston Daily Advertiser. 
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MICHIGAN. 


Supreme Court. — Polly Ring v. Della Burt and Daniel Burt. Appeal in 
Chancery. Ira Ring owned and occupied a forty-acre lot of land with his wife 
Polly Ring. Della Burt, the wife of Daniel Burt, is his daughter. It is claimed that 
he made a verbal agreement with them that if they would support him and his 
wife during their lives, they should have a deed of the land, and it is also 
claimed that they performed this agreement so long as he lived. Ira Ring died 
in 1866, having a short time previously given a deed of the land to Della Burt, 
in which deed his wife did not join. After his death, his wife refused to live 
with the Burts, and filed a bill in chancery to have a homestead set off from the 
forty-acre lot, which was conteded to be of more than $1,500 value. The Burts 
defended, claiming the land under the parol contract, which they claimed was 
assented to by the complainant. The Circuit Judge dismissed the bill. 

Held, that whether complainant assented to the verbal contract or not, it was 
not binding upon her. She cannot deprive herself of her right in the homestead 
except in the manner pointed out by the statute. 

Held, also, that a bill in chancery is a proper remedy to have her homestead 
right admeasured and set off to her. 

Eli H. Hoover v. Jacob Peters. Peters sued Hoover to recover the price 
of three dressed hogs which he had sold Hoover, and which Hoover informed 
him at the time he wanted for food for men in his employ. For one of the hogs 
Hoover afterwards refused to pay, on the ground that it was diseased and unfit 
for food. The question in the case was, whether, in the absence of any express © 
warranty, or of fraud in the sale, the seller of meat for food is to be held as 
impliedly warranting its fitness for that purpose. The Circuit Judge gave judg- 
ment for Peters for the full price. 

Held, that this judgment was erroneous. An implied warranty of fitness 
for consumption as food is included in every sale of provisions to the consumer, 
where the seller is apprised of the purpose of the purchase, whether he is a 
retail dealer or not. The rule grows out of regard for the health and lives of 
individuals; and does not depend on the seller’s employment. 

Christiancy, J., dissenting, thought that the rule of implied warranty should 
be confined to sales by retail dealers, and that it was not shown in this case 
that Peters was such a dealer. 

Joseph Tremble v. Crowell & another. Crowell & Eldredge bought of 
Tremble a quantity of lake fish in half-barrels, without inspection and without 
warranty, and took the same to Toledo, where a part of them proved to be 
unsound. They thereupon brought suit against Tremble to recover back the 
consideration paid for the unsound fish, and proved a special custom, known 
and understood among dealers, that if the fish proved to be unsound, the con- 
sideration money should be refunded. The jury found such a custom to exist, 
and the Circuit Judge held it valid. 

Held, that such a custom would be opposed to the policy of our State 
Inspection Laws, and tend to defeat their purpose and to induce parties to 
dispense with their provisions, and therefore could not be valid in law. 
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NEW YORK. 


Unirep States Districr Courr ror tHe Sournern District or New 
York. — Paul Sears v. The Steamer Scotia. Collision. This was a libel by 
the owners of the American ship Berkshire against the British steamer Scotia, 
The Berkshire was sunk by a collision between the vessels on the Atlantic 
Ocean. It appeared by the evidence that the collision took place on a dark 
night; that the Scotia had her proper regulation lights, white, green, and red; 
that the Berkshire had only one light, a white one, which was fastened to her 
anchor stock. 

The court, Blatchford, J., was of opinion, on the evidence, that the collision 
arose from the Berkshire carrying a white light on the anchor stock, and from 
not carrying colored side-lights. By the Act of Congress of April 29, 1864, she 
was forbidden to carry the white light which she did carry, and was bound to 
earry the colored lights which she did not ¢arry. The British Act provides the 
same regulations with regard to lights as the United States Act. 

The Berkshire contended, however, that the Scotia could not avail herself of 
a municipal statute of the United States to convict an American vessel of a tort 
on the high seas; that the question must be determined without reference to the 
municipal laws of the United States or Great Britain, and solely by the General 
Maritime Law, and that by the General Maritime Law the Berkshire was not 
bound to carry, or not to carry, particular lights. 

The learned Judge was of opinion that the Scotia could not take advantage 
of the Berkshire having disobeyed certain regulations with regard to lights, on 
the ground that those regulations were prescribed by a statute of the United 
States, nor did it make any difference that the same regulations were contained 
in a British statute; but he held that those regulations having been adopted by 
nearly all the nations whose ships usually navigated the waters where this col- 
lision took place, they must be considered the rules of navigation and usages of 
the sea which usually prevailed, and were customarily observed, at the time and 
place of the collision; that the merits of the collision must be decided according 
to those rules and usages; he therefore held the Berkshire in fault, and being of 
opinion that there was no contributing fault on the part of the Scotia, he dis- 
missed the libel. 

Judge Blatchford’s opinion is an exhaustive discussion on the rule which 
must govern in cases of collision between vessels belonging to different govern- 
ments. 


OHIO. 


Unrrep Starrs Crcurr Court ror THE Sournern District or Onto. — 
Henry P. Coolidge vy. Columbus B. Guthrie. This was an action of trover 
brought to recover the value of cotton. The defendant pleaded the general 
issue. The cotton, which was the property of the plaintiff, a citizen of Arkansas, 
was seized in 1862 by General Samuel P. Curtis, commanding an army of the 
United States, and who then held military possession of the town of Helena in 
Arkansas. The cotton was seized on farms in the neighborhood of Helena, 
brought into that place, and there sold to the defendant, who took it to New 
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York, and there sold it. The case was tried without a jury before Mr. Justice 
Swayne, who gave judgment for the defendant on the two following grounds : — 

1. That the court had no jurisdiction of the case, the seizure being an act of 
war, and this defence was admissible under the general issue. The learned Judge 
distinguished the case of Mitchell vy. Harmony, 13 How. 115, on the ground that 
the property seized in that case belonged to a citizen and not to an enemy. 
(With all respect for the court, we must say that this is a distinction without a 
difference. Mitchell v. Harmony cannot stand together with the decisions of the 
United States courts on questions arising under the late war, and the sooner it is 
expressly overruled the better.) 

2. That the cotton having been seized and firmly held as booty, the title of 
the hostile owner became extinct. His remedy, if any, is against the Govern- 
ment. ‘The case will be found at length in 8 Am. Law Reg. (n.s.) 22. 


PENNSYLVANIA. 


Several interesting cases have recently been decided by the Supreme Court, 
for reports of which we are indebted to the Pittsburgh Legal Journal. 

O'Donnell v. Alleghany Valley R.R. Co., 4 Pitts. L. J. (x.s.) 169. A me- 
chanic was specially employed to do work at a railroad bridge at a distance from 
his home; part of the contract of hiring was, that he should travel on a passen- 
ger train to and from his work, in consequence of which his pay was less than it 
would have been if he had paid fare. Held, that in so travelling he was a pas- 
senger and not a servant of the company, and that he could recover damages 
against the company for an injury caused by an accident which resulted from the 
unsafe condition of the roadway. 

Pittsburgh Coal Co. v. Foster, 4 Pitts. L. J. (x.s.) 181. The failure of an 
engine builder to furnish at a fixed time, according to contract, to a coal com- 
pany, a suitable engine for transporting their coal, entitles them to damages for 
their expenses in such transportation with the means they had beyond what they 
would have incurred with the engine; but they cannot claim also for the profits 
in the transpertation of the increased amount of coal they might have trans- 
ported by it, as it cannot fairly be inferred that the builder of the engine would 
know that its possession would enable them both to mine and haul more. — See 
Cory v. Thames Iron Works Co., Law Rep. 3 Q. B. 181, 2 Am. Law Rev. 676; 
British Columbia Saw-Mill Co. v. Nettleship, Law Rep. 3 C. P. 499. 

Henderson v. Hunter. A deed was made to certain persons as trustees, and 
their successors (not incorporated), of a lot of ground for ‘‘a house or place of 
worship for the use of the members of the Methodist Episcopal Church of the 
United States of America (so long as they use it for that purpose, and no longer, 
and then to return back to the original owner), according to the rules and disci- 
pline which from time to time may be agreed upon and adopted by the ministers 
and preachers of the said church.” This was held to give a fee determinable by a 
special limitation, and on the abandonment of the lot for the purposes mentioned, 
the lot reverted to the grantor without entry. That estates in fee, with such 
limitations, may be created, is a doctrine as old as the law. The gift to A. and 
his heirs, tenants of the manor of Dale, figures in all the elementary treatises 
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from Littleton down. But we are not aware of a single reported case, before 
this, either in England or America, where such an estate is held to have actually 
been created before this. 


CANADA. 


United States v. Boyd. Court of Chancery, Toronto. 

Several packages of postage-stamps were shipped from New York, in July, 
1864, on the steamer Electric Spark, which was captured by the Confederate 
armed cruiser Florida. 

The stamps came into the private possession of Richard Taylor, who was the 
purser of the Florida, and who sold them on the 21st of September, 1865, 
through the medium of a broker, to one Alfred Woods, of Liverpool. Woods 
paid for the stamps in two promissory notes, payable on demand, dated Oct. 1, 
1865, and consigned them to Boyd & Arthurs, commission merchants at Toronto, 
Canada. The plaintiffs claimed the stamps, and the principal defence was that 
they were purchased without notice of the plaintiffs’ title. 

The Vice Chancellor ordered a decree entered for the plaintiffs. The follow- 
ing were the main points decided : — 

1. That, there having been no condemnation by a Prize Court, the title of the 
plaintiffs was not lost. 

2. That, even if there had been such condemnation, it was necessary to show 
that the property had been parted with by the Confederate States. 

3. That at the close of the Rebellion, the United States succeeded to all the 
property to which the Confederate government had the right during its exist- 
ence. 

4, That postage-stamps are not equivalent to money, and may be followed by 
the owner. 

5. That a Court of Chancery has jurisdiction of the case. 

6. That the circumstances of the case show that the defendant took the 
stamps with notice. 

The case is reported in 1 Am. Law Times, p. 166. 


GREAT BRITAIN. 


New Aprrormstments.—The usual changes at the bench and bar have at- 
tended the incoming of the liberal government. 
Sir William Page Wood, Lord Justice of Appeal in Chancery, has been 


appointed Lord Chancellor by the title of Lord Hatherly, in the place of Lord - 


Cairns. 

Lord Hatherly is the second son of the late Alderman Wood, the same, we 
believe, who was so conspicuous at the time of the trial of Queen Caroline. He 
was born Nov. 29, 1801, graduated at Trinity College, Cambridge, in 1824, was 
called to the bar in 1827, and became a Queen’s Counsel in 1845. He entered 
Parliament in 1847, and in 1849 was nominated Solicitor General, succeed- 
ing Sir Alexander Cockburn (now Lord Chief Justice), who became Attorney 
General on Sir John (now Lord) Romilly being promoted to the Mastership of 
the Rolls. Sir William Page Wood left office in February, 1852, on a change 
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of administration, but in December of the same year he was appointed a Vice 
Chancellor on the promotion of the late Sir George J. Turner. This office he held 
for fifteen years, until in March, 1868, he was made one of the Lords Justices 
of Appeal in Chancery. The new Lord Chancellor has always been held in 
great esteem and regard both by the bar and public. 

The place of Lord Justice of Appeal in Chancery vacated by the promotion 
of Lord Hatherly, after having been declined by Lord Cairns, has been given to 
Sir George Markham Giffard, the most recently appointed of the Vice Chancel- 
lors, while Mr. W. Melbourne James, Q.C., becomes Vice Chancellor. Mr. 
John Wickens, of the Chancery Bar, has received the appointment of Chancellor 
of the Duchy of Lancaster. The new Lord Chancellor of Ireland is the Right 
Hon. Thomas O’Hagan, one of the Judges of the Court of Common Pleas in 
Ireland. 

The new Attorney General is Sir Robert Porrett Collier, who was born 1817, 
created a Queen’s Counsel 1854, and in 1863 was made Solicitor General, and 
held that office till the Russell-Gladstone ministry resigned in June, 1866. We 
suppose that it is due to his having held that place, that he owes his present 
appointment. He seems to be spoken of slightingly, not to say, contemptu- 
ously. 

Sir John Duke Coleridge is the new Solicitor General. He is the eldest son 
of Mr. Justice Coleridge, and was born in 1820, and was called to the bar in 
1846. In 1855, he became a Queen’s Counsel. Mr. Coleridge is not a learned 
lawyer; indeed, he makes no claim to be a lawyer at all, but he is perhaps the 
most eloquent and successful advocate at the English bar. 


Lorp Lives or Lynpuurst anp Broucuam. — ‘‘ Lord Camp- 
bell has had his revenge, — perhaps in the most curious form that revenge has 
ever been taken. It would not suggest itself at first sight to any one, that the 
most efficient way to pay back old scores on your rivals, or rather those who 
were too far above you to be rivals, — who eclipsed you altogether in the race 
of life, and hustled, oppressed, and ridiculed you in the obscurity to which 
you were relegated, — is to write a biography of them which it would not be 
decent to publish while the subjects of it were living, but which is kept ready for 
their death, and may even do its work although you are dead before them. Yet 
this is what Lord Campbell has done; and the shaft, long prepared and polished, 
is at last driven home. . . . Nursing his revenge long, brooding over his sub- 
ject for years, dealing with personal transactions in which he was himself con- 
cerned, possessed by a steady and malignant antipathy of which he was not fully 
aware, he has brought every power to bear in the execution of the work; and 
writing from the fulness of his heart, rushing on from topic to topic that really 
interested him, he has achieved a singular success as a literary artist. Instead 
of the two lives before us being mere loose heaps of gossip and anecdote, as 
previous lives from the same pen have been, they are sketches of character, — 
character only imagined to a large extent, though that rather adds to their literary 
merit, — which, for compactness and force of outline and vivid coloring, are rarely 
excelled by the cleverest novelist. . . . 

“Such being the nature of the book, it would of course be out of place to 
discuss the character or career of either Lyndhurst or Brougham in connection 
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with it. We have only their personal careers viewed in the narrowest aspect. 
We see nothing of Lyndhurst but the self-seeking politician, in pursuit from the 
first of self-advancement, loving fashion and distinguished society and gay life, 
but with an ardent ambition to hold the most prominent place in the political 
scene, using all his knowledge and learning and varied accomplishments as mere 
counters in the personal game, — careless even of the judicial fame that was in 
his power, —in order that the real end of his life might be reached. The insinu- 
ations that he concealed his parentage, turned coat in politics, obstructed for 
personal ends measures which he believed of public advantage, and was ever 
stealthy and cunning, make the character Mephistophelian or demoniac. . . . 
Of course, Lyndhurst, with all his unscrupulousness and devotion to mean ends, 
does not answer to this picture. A man of his powers could not but leave a 
distinct intellectual mark of some sort, and his human qualities of generosity and 
good nature deserved kindlier treatment. The caricature of Brougham is even 
more complete. The things which Campbell is concerned with — his insatiable 
vanity, his escapades, his affectation of universality in literature and science — 
were, after all, the smallest parts of a man who was full of intellectual force, 
who moved England for one generation as it has been given to few men to 
move it, and some of whose writings will live in spite of the eager voluminous- 
ness with which he wrote and spoke. . . . Lord Campbell could not have written 
areal biography of Brougham, though he might perhaps of Lyndhurst; but he 
has certainly done so of neither. His book may perhaps be resorted to by 
future biographers for the sake of personal reminiscences, if the taint of mali- 
cious exaggeration, and even malicious invention, will permit them to use it, 
In other respects, despite the entertainment it may give to those who yet 
remember something of Lyndhurst and Brougham, and their relations to their 
biographer, it is a thoroughly bad book.” — Spectator. 


Wason v. Watrer. — Libel. — Privilege. This was a case of grave constitu- 
tional importance. One Wason petitioned the House of Lords for the removal 
of Sir Fitzroy Kelly, the Lord Chief Baron of the Exchequer, charging him with 
having told a lie. Several members of the House of Lords took part in the 
debate which ensued on the presentation of the petition, and commented 
severely on the unfounded nature of the charge, and on the motives of the 
petitioner, 

The Times published a report of the debate, and also articles commenting 
thereon, whereupon Wason brought a suit against the proprictor of the Times 
for libel. At the trial, the Lord Chief Justice directed the jury, that if the - 
report was a fair and faithful report, it was privileged; and that if the articles 
were fair and legitimate criticisms on the debate and subsequent proceedings, 
they also were privileged. The jury found for the defendant, and a rule was 
obtained for a new trial on the ground of misdirection, and the case was argued 
in the Court of Queen’s Bench. 

The court discharged the rule. Cockburn, C.J., in his opinion, admitted 
that there was no decision in favor of the claim of privilege, but he sustained it 
on the analogy of the principle that faithful and fair reports of the proceedings 
of courts of justice, though the character of individuals may incidentally suffer, 
are privileged on the ground that the advantage to the community is so great 
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that the occasional inconvenience to individuals arising from it must yield to the 
general good. 

The court were much pressed with the famous case of Stockdale v. Hansard, 
9 Ad. & E. 1, in which it was held, that an order of the House of Commons 
directing a paper, not forming a part of the proceedings of the House, and con- 
taining libellous matter, to be printed and sold to the public; and a resolution 
of the House, that such an order was within its privileges, did not protect the 
publisher of the paper from libel. The Lord Chief Justice declared his ‘* un- 
hesitating and unqualified adhesion” to that case, but held it to have no applica- 
tion to the present. He admitted that Mr. Justice Littledale and Mr. Justice 
Patterson had, in Stockdale v. Hansard, denied the advantage of the proceedings 
in Parliament being made public, but he thought that in giving expression to these 
unnecessary dicta, they had taken ‘‘ a very short-sighted view of the subject.” 

It was also urged that the discussion in the House of Lords, on the bill to 
amend the law of libel, introduced by Lord Campbell, assumed that the publica- 
tion ofParliamentary reports was not privileged. The Chief Justice does not 
deny this. But he replies: ‘*‘ We, before whom this case is now presented for 
judicial decision for the first time, and who have had the advantage of able and 
learned arguments at the Bar to assist us, must endeavor to ascertain the law 
as applicable to the case; and if our minds are satisfied as to what the law is, 
must decide according to our convictions, undeterred by the authority of great 
names or the opinions of those who, although our superiors in all other respects, 
had not the advantage of forensic discussion, or the opportunity of a judicial 
consideration of the subject; and this is the more necessary, as we observe that 
one of the main grounds insisted on for resisting Lord Campbell's bill, was that 
there was no necessity for legislation, inasmuch as no action had ever been 
brought in respect of the publication of a Parliamentary debate.” 

Another point made against the claim of privilege, namely, that each House 
of Parliament does, by its standing order, prohibit the publication of its debates, 
was disposed of on the ground that such standing order is never enforced. 

The case is one, in fact, which could not in England, in the year one thousand 
eight hundred and sixty-nine be decided other than it was; and yet one hundred, 
fifty, perhaps twenty-five, years ago, the decision could not fail to have been other- 
wise. Sir Alexander Cockburn owns as much. He says whatever disadvantages 
attach to a system of unwritten law, — and of these we are fully sensible, — it has 
at least this advantage, that its elasticity enables those who administer it to adapt 
it to the varying conditions of society, and to the requirements and habits of the 
age in which we live, so as to avoid the inconsistencies and injustice which arise 
when the law is no longer in harmony with the wants and usages and interests 
of the generation to which it is immediately applied. Our law of libel has in 
many respects only gradually developed itself into any thing like a satisfactory 
and settled form. ‘The full liberty of public writers to comment on the conduct 
and motives of public men has only in very recent times been recognized. Com- 
ments on government, on ministers and officers of State, on members of both 
Houses of Parliament, on judges and other public functionaries, are now made 
every day, which half a century ago would have been the subject of ex officio 
informations, and would have brought down fine and imprisonment on publishers 
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and authors. Yet who can doubt that the public are gainers by the change, and 
that, though injustice may often be done, and though public men may often have 
to smart under the keen sense of wrong inflicted by hostile criticism, the nation 
profits by public opinion being thus freely brought to bear on the discharge of 
public duties? Again, the recognition, of the right to publish the proceedings 
of courts of justice has been of modern growth.” 


FemaLe SurrraGe. — In the case of Chorlton v. Lings, the question whether 
the names of women could be properly put on the lists of voters for members of 
Parliament came before the Court of Common Pleas. Mr. Coleridge (now the 
Solicitor General) appeared in favor of the right of women to vote. Mr. Mellish, 
Q. C., forthe other side. The revising barrister had struck off the name of Mary 
Abbott from the voting list, and an appeal was taken from his decision. Mr, 
Coleridge contended that, as matter of law, women had the franchise ; that they 
did, in point of fact, exercise it in ancient times; and that no statute has taken 
it away from them. He produced several instances of women having executed 
indentures returning members to Parliament; and also a return in1 & 2 Ph. 
& M., executed by Dame Elizabeth Copley, which states that she herself had 
elected a knight. The learned counsel relied on the fact, that Lord Romilly’s 
Act (13 & 14 Vict. c. 21), § 4, provides, ‘‘ that, in all acts, words importing 
the masculine gender shall be deemed and taken to include females, unless the 
contrary is expressly provided,” joined with the fact that, in the Representation 
of the People Act, 1867, by which the franchise is now regulated, the word 
**man” is used. He also cited the case of Olive v. Ingram, 7 Mod. 263, in 
which it was held, that women might vote in the election of sextons, and might 
be themselves sextons; Rex v. Stubbs, 2'T. R. 395, in which it was held, that 
they might be overseers, and for the reason that the only qualification required 
was that they should be substantial householders ; and Reg. v. Crosswaite, 17 Ir. 
Law (N.s.), 157, in which it was held that the words ‘* every person” included 
women, and that they might vote in the election of town commissioners under a 
local act. That decision, it is true, was reversed in the Exchequer Chamber 
(17 I. Law, 465) ; but only by four judges against three, so that the majority of 
the Irish judges were in favor of the right. 

The judges (Bovill, C.J.; Willes, Byles, and Keating, JJ.), after taking 
time to consider, delivered their opinions seriatim, against the right claimed. 
The grounds of the decision were, shortly, that Lord Romilly’s Act did not 
apply to the case; and further, that women were under a legal incapacity to 


vote for members of Parliament. The case is considered very dryly on legal . 


and historical grounds, as it should be ; the Chief Justice commencing his opinion 
with the remark, that ‘‘ It is quite unnecessary to consider the question whether 
it is desirable that women should possess the franchise.” Mr. Justice Willes, 
however, cannot refrain from protesting against ‘its being supposed that the 
exclusion, or, more properly, the exemption, of women in this respect, was at 
all founded on any underrating of the capacity of their sex in point of intellect 
or in point of‘ worth. It would be entirely inconsistent with what is one of the 
great glories of civilization, — the respect and honor that are paid to the fair 
sex.” Mr. Justice Byles, on the other hand, gets rather huffy over the matter. 


SUMMARY OF EVENTS. 589 


“1 trust their [the Scotch judges’) unanimous decision and our unanimous 


decision will for ever exorcise and lay the ghost of a doubt which ought never 


to have made its appearance.” 


Tue Jamaica Case.— We have at various times noted incidents in the 
proceedings against Governor Eyre, 1 Am. Law Rev. 594, 757; 3 Am. Law 
Rev. 185. The criminal proceedings came to an end by the grand jury ignoring 
the bill; but a Mr. Phillips also brought a civil suit, an action of trespass, against 
Governor Eyre, for having assaulted, beaten, flogged, wounded, tortured, and 
imprisoned him. The case was heard and decided on the pleadings in favor of 
the defendant, on the ground that the legislature of Jamaica had passed an act 
of indemnity in favor of Governor Eyre and of all others engaged in putting 
down the insurrection in that island. The Court of Queen’s Bench held, that if 
an act causing personal injury be either enjoined or rendered lawful by the law 
of the country where it is done, an action cannot be maintained in England in 
respect of it; and further, that if a wrongful act, inflicting personal injury, is 
committed in a colony, an act of the Colonial Legislature rendering legal the 
wrongful act done, subsequently passed before an action has been brought in Eng- 
land, takes away the right of action, not only in the courts of the colony, but 
also in those of England. 

It seems to be taken for granted, both by the friends and opponents of 
Governor Eyre, that this puts an an end to the suits against him. 


PROSECUTION OF THE RiTuaLists. —On p. 793 of the second volume of the 
American Law Review, we gave the result of the judgment of Sir Robert Philli- 
more, Dean of the Arches, in the case of Martin v. Mackonochie. The learned 
judge, in spite of the most marked High-Church tendencies, decided against the 
lawfulness of the use of incense, and of the mixing water with wine in the ad- 
ministration of the communion, and of the elevation of the consecrated elements. 
But he refused to admonish the defendant against excessive kneeling, holding 
that this was a matter to be referred primarily to the discretion of the bishop; 
and he further held, that two lighted candles might be placed on the holy table, 
during the celebration of the communion, “for the signification that Christ is 
the very true light of the world.” 

The defendant, Mr. Mackonochie, it is said, would have rested satisfied with 
this decision, especially as he was not ordered to pay the costs of the suit, which 
were very heavy ; but the promoter appealed to the Privy Council, and the mem- 
bers of the Judicial Committee who heard the case, and who were the Archbishop 


of York, Lord Chelmsford, Lord Cairns, Sir W. Erle, and Sir J. Colville, have ; 


given judgment against the defendant on all points. The opinion of the court was 
read by Lord Cairns, and decides that the rubric of the second year of the reign 
of King Edward VI., sanctioned by St. 2 & 3 Edw. VL., c. 1, regulates the 
ritual of the Church of England, and according to this rubric the following 
practices are unlawful : — 


First, The elevation during or after the prayer of consecration of the paten 
and cup. 


Secondly. Kneeling or prostration before the consecrated elements. 
VOL. III. 88 
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Thirdly. The use of lighted candles on the communion table during the 
celebration of the Holy Communion, such candles not being wanted for giving 
light. 

Fourthly. Using incense in the celebration of the holy communion. 

Fifthly. Mixing water with the wine used in the administration of the holy 
communion. 

And Mr. Mackonochie was condemned in the costs both of the original suit 
and of the appeal. : 


Necessarres FOR Inrants.—The case of Ryder v. Wombwell, Law Rep. 
3 Ex. 90, has been carried by appeal to the Court of Exchequer Chamber. The 
point decided in the Court of Exchequer, as given in 2 Am. Law Rev. 681, is 
as follows: ‘* The plaintiff sold to the defendant a mirror, a pair of jewelled 
solitaires, which might be used as sleeve-buttons, worth £25, and an antique silver 
goblet worth £15, which last the plaintiff knew the defendant intended for a 
present. The defendant was the younger son of a deceased baronet, with no 
establishment of his own, and an allowance of £500 a year. In an action for the 
price of these articles, the question whether they were necessaries was left to the 
jury, who found that they were. eld (by Ketry, C.B., and Cuannew & 
Picorr, BB.), that the question was rightly left to the jury, but that the find- 
ing as to the goblet was wrong ; and that, therefore, there ought to be a new trial. 
Per Bramwe t, B., that neither article was a necessary, and that both findings 
were wrong.” 

In the Court of Exchequer Chamber, it was held, that the question whether the 
solitaires were necessaries, had been wrongly left to the jury, and that the court 
ought to have held, as matter of law, that they were not necessaries. 

Since the above decision, an interesting case has arisen at nisi prius in the 
Queen’s Bench, before the Lord Chief Justice, —as the case will not come into 
the regular reports, we insert the following account of it, taken from the Law 
Times Reports, vol. xix. (N.s.) 398. 


GENNER AND ANOTHER v. WALKER. 


Infant — Necessaries — Direction to Jury. 


The case of Ryder v. Wombwell, 17 L. T. Rep. n.s. 609, carried to a Court of 
Error, apparently decided that the judge should himself direct the jury what are 
and what are not necessaries. 

Held, by Cockburn, C.J., that if this case was to be taken to be the law, he 
must be bound by it, but that the correct view of the question was, that it is for the 
jury to say what articles are retisonably necessary with reference to the position of 
the infant. 

Semble, presents to a bride, who eventually becomes the defendant's wife, may 
be necessaries. 

Betting-books are not necessaries. 

This was an action brought against the defendant, who was an infant at the 
time when the debt was contracted, to recover a sum amounting to nearly £200, 
for articles, principally consisting of ornamental stationery and jewellery. 
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The defendant pleaded infancy, and that except as to £40, the articles were 
not necessaries. 

Coleridge, Q.C., Parry, Serjt., and John Griffits, appeared for the plaintiff; 
Hawkins, Q.C. and Benjamin were for the defendant. 

It appeared that the defendant was the son of a gentleman whose annual 
income was stated not to be lower than £3,000 per annum; and the defendant 
was allowed during his infancy, from £700 to £1,000 per annum. ‘The bill 
comprising the articles in dispute was this : — 


1866. 

Amethyst and diamond ear-rings 

Set of coraland diamond studs . . . . 

Coral and diamond vest-buttons . 

Blue velvet betting-book ... . 

A colored gold pocket-book pencil case . . . 

A blue morocco patent frame betting-book, with slehiy alt pies, 
&e. 

A colored gold pocket-book pencil . 

A limp blue velvet cigar-case, with gold han, 

A brown morocco, ditto . 

Making two gold and enamelled in at 
white 

Making two gold ond mene ound on 

Making a smaller, ditto. 

Making an engine-turned, silver gilt, ary gues’ 8 aut case . 

Green morocco flask, with silver gilt cup r 

A black polished morocco betting-book, with solid dees rims, be. 

Making a silver monogram on one side, and crest and motto on 


Considerably more than the above had been ordered by the defendant; but 
the plaintiffs, upon hearing of the defendant’s extravagance, took back such 
things as were not damaged. A year before attaining his majority, the defend- 
ant married, and at the time of action brought was the father of one child. 

Evidence was given to prove the delivery of the articles, and the fairness of 
the prices, ‘‘ according to the custom of the plaintiff's house.” 

Hawkins, at the close of this evidence, submitted that there was no case, on 
the ground that there was no evidence to show that any of the articles not 
covered by the £40 paid into court, were necessaries. According to the recent 
case of Ryder v. Wombwell, in which the judgment of the Court of Error was 
delivered by Willes, J., it was for the judge to rule that articles, which clearly 
could not be necessaries, were not so. 

Cocksurn, C.J., said that evidence must first be adduced to show the cir- 
cumstances of the defendant, who, it was alleged, might have as much a s £8,000 
per annum. 

Evidence having been called for the defence, it appeared that the defendant, 
until 1866, had only £700 a year, and then only £1,000; and had contracted 
betting debts to the amount of nearly £20,000, and altogether debts to the 
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amount of £40,000. He had married before he was twenty: he had married a 
young lady about fifteen, and since had a haby whose age was scarcely a year. 

Cocksurn, C.J. You do not think a wife a necessary ? 

Hawkins replied that she was not for a youth of twenty, and that if she were, 
a baby was not. 

Cocksurn, C.J., here said: I have been reading the judgment delivered in the 
Court of Error, and I really cannot understand it, unless it means that it is to 
be a question of law for the judge to determine whether the articles disputed 
are, or are not, necessaries. If that is to be taken to be law, of course I must 
act upon it, but I should certainly have preferred the law as it was previously 
understood to be — that it was for the jury to say what articles were reasonably 
necessary with reference to the position of the defendant, the infant. The Lord 
Chief Baron, in that case, had done, as I should have done upon that view of 
the law; that is, he had left the case to the jury. The Court of Error, however, 
appeared to upset that. The question, then, was as to a pair of solitaires (or 
shirt-fasteners), and a goblet, which certainly was not necessary, and it was 
eliminated from the claim in the court below. The question was thus reduced 
to the solitaires, as to which the Court of Error, notwithstanding the verdict of 
the jury, gave judgment for the defendant. Of course, if that is the law, I must 
act upon it, and one thing I have no difficulty in laying down, — that betting- 
books cannot be necessary for a young man under age, and certainly not betting- 
books so rich and costly. 

Hawkins, then, with reference to the ear-rings, concluded that they were not 
necessaries, although presented to the defendant’s bride. Of that, moreover, 
there was no evidence, the defendant having had them two years before his 
marriage. 

Cocksurn, C.J. If they were purchased for one young lady, and the de- 
fendant was engaged to marry another, they could not be necessary. But, 
assuming that they were for the young lady he was engaged to be married to, 
there would be nothing that was not very natural in the presentation of them 
by a young gentleman of some thousands a year to the object of his affections. 

The defendant's case being closed, C.d., asked Coleridge what he 
thought of the effect of Ryder v. Wombwell? 

Coleridge (who was counsel in that case). Well, my Lord, I am bound to 
say that I think it does in effect come to what you have stated; namely, that it 
is not for the jury, but for the judge, to say whether an article is necessary. 
That, certainly, is what it came to, for the jury found the solitaires necessary, 
and the court directed judgment to be entered for the defendant. That, cer- 
tainly, is quite contrary to a long series of decided cases, and to the law as it 
had been always understood to be: but that is what it comes to. 

Cocksurn, C.J. So it seems to me; and, of course, however contrary that 
view of the law may be to my own, I am bound to follow it. The difficulty, 
however, in doing so, is that it seems to render it the duty of the judge to deter- 
mine the case on some abstract view of his own, without reference to circum- 
stances, which are naturally for the consideration of the jury, —the amount of 
income, the rank or position of the infant. On the whole, perhaps, the better 
and safer course would be to leave the case to the jury in the usual way, taking 
their view upon it; reserving leave to the counsel for the plaintiff to move, or 
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to except to the ruling, if the result should render it necessary for him to do so. 
It may be, however, that the jury and I may not differ upon the subject. 
Coleridge, to the jury, observed, that the objection to the new view of the 
case presented by the judgment in the Exchequer Chamber the other day was, 
that it would make the determination of these cases turn so much upon the indi- 
vidual tastes or ideas of the judges. For instance, as to smoking, Sir Benjamin 
Brodie vehemently objected to it: and perhaps a judgment against cigar cases 
might result from Baron Bramwell’s disliking it. He meant no disrespect to 
that able and independent judge; on the contrary, in proportion to the origi- 
nality and independence of a man’s mind, might he naturally be disposed to 
determine cases upon his own ideas, whereas surely the safer course was to let a 
jury determine it. And, further, some of the articles might be necessary, 
although they need not be so costly. 
Cockxsurn, C.J., having summed up, the jury found that the sum paid into 
court was sufficient, but the learned judge gave the plaintiff's counsel leave 
to enter the verdict for them in the event of the court being of opinion that 
he ought, in accordance with the recent case, to have directed the jury that 
the things were, or were not, necessaries. But he agreed in the verdict of the 
Hawkins said that the leave to move could only be available in the event of 
the jury disagreeing with the judge. Here both had agreed on a verdict for the 
defendant. 
Verdict for the defendant. 


M. Berryer.—The following notice of M. Berryer is taken from the 

Solicitors’ Journal : — 
- * In Lord Brougham, we lost a lawyer and politician who connected the Eng- 
land of the present day with the England of Chatham and of Queen Caroline. In 
M. Berryer, France has lost a lawyer and politician who linked the France of to- 
day to the France of Bonaparte and of the Hundred Days. M. Berryer died at 
Paris, on Sunday morning, in the seventy-eighth year of his age. 

‘Pierre Antoine Berryer was born in Paris on the 4th of January, 1790. 
His father, who lived to see his son at the height of his fame, was himself an 
advocate in large practice at the French Bar. Berryer, therefore, had what we 
should call an excellent start in his profession. A story is related in the Souve- 
nirs de M. Berryer pére of Pierre Antoine Berryer’s presence, when a child of 
little more than two years old, at the Court of Assize at Blois, where his father, 
whom the troubles of the Revolution had driven from Paris, was pleading against 
the Defenseur Officiel, and of his childlike impatience at the tedious speech of his 
father’s opponent. Whether this anecdote be true or not, this, at least, is true: 
that forty years later Berryer fils was arraigned before the same Assize Court of 
Blois, pleaded his own cause, and obtained his own acquittal. Berryer was 
placed by his father at Jouilly, a sort of Balliol among French colleges, where, 
it is said, his exceptional talents at once displayed themselves. He would not 
always be industrious, however, if he did not like the task, and his capricious fits 
of idleness were many. He married at twenty-one, and was launched into his 
profession during the latter days of the Empire, when Bonaparte’s successes, 
however, were still at their height. As a very young man, he seems to have 
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been, if not a Bonapartist, at any rate a sharer in the enthusiasm of that day, 
When Louis XVIII., however, came in, Berryer appeared as a staunch Loyalist, 
and throughout his career he was a consistent Legitimist. When Bonaparte 
returned from Elba in 1815, Berryer joined the volunteers in support of the 
Royal cause. But he was no blind follower of a cause, and threw all his great 
energy into the defence of Marshal Ney and others of Napoleon’s generals, to 
which, probably, and to some of his writings published about this time, is attrib- 
utable an estrangement which took place between Berryer and the bulk of the 
Royalist party. He appeared for the first time in the French Parliament in 1830, 
as member for the electoral college of Puy, and at once took a foremost position 
in the ranks of the Government party of the day. To qualify himself for elec- 
tion, he had purchased an estate at Augerville, and his candidature seems to 
have been consequent on the solicitations of Polignac, then at the head of 
affairs. Though a supporter of the Government, however, Berryer was still, as 
ever, very independent, and refused to, fetter himself by accepting a portfolio 
under Polignac. His parliamentary life must have cost him a large portion of 
his earnings as an advocate, since at the time of his candidature he was immersed 
in heavy business, and six years afterwards, while still the leader of the Legiti- 
mists in the Chamber, we find his Augerville estate put up for sale, in conse- 
quence of which a subscription was with some difficulty raised by several 
Legitimists, Berryer’s friend, Chateaubriand, among them, and the necessity for 
this sale was obviated. Meanwhile, after the Revolution of the 28th of July, 
which finally dismissed the Bourbon dynasty, he still maintained his efforts for 
the Legitimist cause; but when the Duchess de Berri, too impatient to wait, 
appeared in arms in La Vendée, Berryer was deputed by the chiefs of the party 
to attempt to persuade her from prosecuting a rash and premature attempt, 
which could only ruin the cause it was intended to establish. Berryer travelled 
to La Vendée, his being retained in a cause at Vannes, affording him a pretext 
for a journcy, had an interview with the Duchess, but failed in persuading her to 
abandon her attempt. While on his way back he was arrested on a charge of 
conspiring to arouse a civil war. This was in 1832, and after several months’ 
detention, he obtained his own acquittal. As the cause of the Bourbons became 
more hopeless, the career of Berryer ceased to be marked by episodes so ex- 
traordinary, becoming that of the successful advocate, and the politician of 
Legitimist principles, and unwonted independence. In 1840, he pronounced his 
celebrated defence of the present Emperor, who was shortly afterwards con- 
demned to perpetual imprisonment in the fortress of Ham, and in 1863, occurred 
his equally celebrated defence of Montalembert. The last event, for which we- 
remember M. Berryer in England, is the dinner at which he was entertained in 
the Inner Temple Hall a few years ago. 

‘* As an advocate, M. Berryer possessed all the concentration and the power 
of quickly fathoming and grasping complicated details, by which some of the emi- 
nent of our own Bar leaders have distinguished themselves. But it was the 
passion of his fervid and imperious eloquence which marked him, French law 
is not so much as the law of England a subject for deep study, and as an advo- 
cate, Berryer more nearly resembles Erskine than any English lawyer now living. 
In his indomitable energy he resembles Brougham. With his immense eloquence, 
his untiring energy, and his disposition to an active political life, he would, had 
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he been an Englishman, have undoubtedly attained the Bench, if not the highest 
legal honor our Sovereign can bestow. In France, this career was not open to 
him, the judges being a profession distinct from the advocates; and it is proba- 
ble that Berryer made a better French advocate than he would have made an 
English judge. His most celebrated cases of advocacy were the defences of 
Ney (in which he was: associated with his father), Cambronne, Debelle, and other 
generals, and of Louis Napoleon and Montalembert; and of civil business, the 
Verac and Ouvrard cases, and the claim made on the French Government by 
the United States in 1834. 

‘As a politician, he was a consistent Legitimist ; he also supported trial by 
jury, liberty of the press, and the hereditary peerage. He continued his 
attendance in the Chamber to the very last. His wife died in 1842. He leaves 
one son.” 


Conressions. — Adéle Bernard, without being precisely what the French 
call an ingénue, is certainly very ingenuous. Accused of concealing the birth 
of her child, and of throwing the said child to the pigs, she admitted the truth 
of the charge; and, being convicted, was sentenced to a term of imprisonment. 
According to one journal a month, according to another two months, had passed 
when Adeéle’s child was born in the jail where she was undergoing her punish- 
ment. Some astonishment was caused, an inquiry was instituted, and Adéle 
Bernard was brought before the Court of Appeal at Nancy; where, on being 
asked whether she had not given false evidence at her trial, she answered in the 
affirmative, just as she had answered in the affirmative when she was asked, 
whether she had not killed her child and thrown it to the pigs. It has been 
suggested, that Adéle Bernard is one of those young persons who are not in the 
habit of saying ‘‘ no” to any one; .and, seriously, it appears as though, pressed 
by the interrogatories of the tribunal, she would have declared herself guilty of 
no matter what crime, rather than offend her judges by contradicting them. 
According to one report, ‘‘she thought it was forbidden to say no,” —an 
impression which may have been produced by the attitude of the authorities at 
the elections towards those who venture to oppose the government candidate. 
The Paris correspondent of the Daily News attributes the suicidal perjury of the 
young girl to the deliberate advice of her mother; who pointed out to her that, 
“if she told the truth, she would get off easily.” Only she did not tell the 
truth. Le Droit blames the medical examiners, who hastened to certify that the 
accused had given birth to a child, when it is now clear that she could have 
done nothing of the kind. The juge d’instruction, who went to visit the pigs, 
and, finding no remains of a child amongst them, seems to have concluded that 
the voracious animals must have devoured the infant to the last atom, ought also 
not to be let off without blame. But it was the too great anxiety of her judges 
to elicit the truth that really forced Adéle Bernard to give false testimony 
against herself. ‘* Our magistrates,” says M. Lockroy, writing about this case 
in Figaro, ‘* are always inclined to look upon the accused as guilty. Their sole 
preoccupation is to obtain an avowal of the crime. And the fear inspired by 
the judges is such that some persons confess at once, rather than digplease 
them.” That is to say, that in place of the obsolete physical torture, moral 
torture is employed. ‘I am sure,” continues M. Lockroy, ‘‘ that a magistrate, 
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if he desired it, might extract the strangest confession from a peasant. If the 
brother of Adéle Bernard had been accused of giving birth to a child, the young 
man would have made no difficulty about agreeing with the judges that such was 
the fact.” — Pall Mall Gazette. © 


Arrorneys’ Costs in Banxruptcy.— An attorney’s bill submitted for 
taxation in the Bristol District Bankruptcy Court, last week, contained the fol- 
lowing novel item: ‘* Attending messenger, who informed me that a cat was 
locked up on the bankrupt’s premises; attending same, and releasing cat, 
6s. 8d.” At first, this unique charge was taxed off by the registrar ; but, on the 
explanation that the stock on the premises was a valuable one, and might suffer 
considerable damage if the cat were allowed to remain in undisputed possession, 
the item was restored. 


A Dirricutt Qurstion. — The Vienna tribunals will require Solomon’s 
sagacity to settle a question that will shortly be brought before them. A few 
hours before the last drawing of Austrian ‘‘ Credit Shares,” — a kind of lottery, 
— two friends meet in the street, and A. asks B. to accompany him for a walk. 
B. declines, since he has yet to get four ‘‘ Credit ” tickets, and the drawing will 


commence in a few hours, A. then begs that he will also get four for hin, - 


which B. promises to do. A. duly receives, before the drawing, an envelope 
containing his tickets, together with the account for four shares, which he at 
once pays. The envelope is put away, and in the evening the friends again 
meet, just before-the result of the drawing is known. The moment the list 
appears, each looks at his numbers ; and B. finds, to his dismay, that he has only 
three tickets, having sent to his friend A., by mistake, five instead of four, — 
the one which has drawn the prize among them. At the same moment the 
lucky A. also discovers the error, but declines to share his gains with his hasty 
friend, who will now call the civil powers to his aid. — Pall Mall Gazette. 
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